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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground fioor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are espe-
cially encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following nine sections:
(a) PREPROPOSAL-includes the Preproposal Statement of Intent that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.

(b) EXPEDITED REPEAL-includes the Preproposal Statement of Inquiry that lists rules being repealed using the
expedited repeal process. Expedited repeals are not consistently filed and may not appear in every issue of the
register.

(c) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals.

(d) EXPEDITED ADOPTION-includes the full text of rules being changed using the expedited adoption process.
Expedited adoptions are not consistently filed and may not appear in every issue of the Register.

(¢) PERMANENT-includes the full text of permanently adopted rules.
() EMERGENCY-includes the full text of emergency rules and rescissions.

(g0 MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the govemor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.

(h) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(i) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the subject mat-
ter, type of filing and the WSR number. The three part number in the heading distinctively identifies each document, and the
last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
graphically portrays the current changes to existing rules as follows:

(a) Inamendatory sections—
(i) underlined material is new material;

(ii) deleted material is (({ined-out-between-double-parentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing,

(¢) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].



1997 - 1998

DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Distribution First Agency Expedited
Issue No. Closing Dates] Date Hearing Date Adop_tion4
Non-OTS & Non-OTS & oTs2 or
30 p. or more 11to 29 p. 10 p. max.
Non-OT$S
For Count 20 For hearing First Agency
Inclusion in-- File no laier than 12:00 NOON-- days from-- on or after Adoption Daie
97-16 Jul 9 Jul 23 Aug 6 Aug 20 Sep 9 Oct 4
97-17 Jul 23 Aug 6 Aug 20 Sep 3 Sep 23 Oct 18
97-18 Aug 6 Aug 20 Sep 3 Sep 17 Oct 7 Nov 1
97-19 Aug 20 Sep 3 Sep 17 Oct 1 Oct 21 Nov 15
97-20 Sep 3 Sep 17 Oct 1 Oct 15 Nov 4 Nov 29
97-21 Sep 24 Oct 8 Oct 22 Nov 5 Nov 25 Dec 20
97-22 Oct 8 Oct 22 Nov 5 Nov 19 Dec 9 Jan 3, 1998
97-23 Oct 22 Nov 5 Nov 19 Dec 3 Dec 23 Jan 17, 1998
97-24 Nov § Nov 19 Dec 3 Dec 17, 1997 Jan 6, 1998 Jan 31
98-01 Nov 26 Dec 10 Dec 24, 1997 Jan 7, 1998 Jan 27 Feb 21
98-02 Dec 10 Dec 24, 1997 Jan 7, 1998 Jan 21 Feb 10 Mar 7
98-03 Dec 24, 1997 Jan 7, 1998 Jan 21 Feb 4 Feb 24 Mar 21
98-04 Jan 7 Jan 21 Feb 4 Feb 18 Mar 10 Apr 4
98-05 Jan 21 Feb 4 Feb 18 Mar 4 Mar 24 Apr 18
98-06 Feb 4 Feb 18 Mar 4 Mar 18 Apr 7 May 2
98-07 - Feb 18 Mar 4 "Mar 18 Apr 1 Apr 21 May 16
98-08 Mar 4 Mar 18 Apr | Apr 15 May 5 May 30
98-09 Mar 25 Apr 8 Apr 22 May 6 May 26 Jun 20
98-10 Apr 8 Apr 22 May 6 May 20 Jun 9 Jul 4
98-11 Apr 22 May 6 May 20 Jun 3 Jun 23 Jul 18
98-12 May 6 May 20 Jun 3 Jun 17 Jul 7 Aug 1
98-13 May 20 Jun 3 Jun 17 Jul 1 Jul 21 Aug 15
98-14 Jun 3 Jun 17 Jul 1 Jul 15 Aug 4 Aug 29
98-15 Jun 24 Jul 8 Jul 22 Aug 5 Aug 25 Sep 19
98-16 Jul 8 Jul 22 Aug 5 Aug 19 Sep 8 Oct 3
98-17 Jul 22 Aug 5 Aug 19 Sep 2 Sep 22 Oct 17
98-18 Aug 5 Aug 19 Sep 2 Sep 16 Oct 6 Oct 31
98-19 Aug 26 Sep 9 Sep 23 Oct 7 Oct 27 Nov 21
98-20 Sep 9 Sep 23 Oct 7 Oct 21 Nov 10 Dec 5
98-21 Sep 23 Oct 7 Oct 21 Nov 4 Nov 24 Dec 19
98-22 Oct 7 Oct 21 Nov 4 Nov 18 Dec 8 Jan 2, 1999
98-23 Oct 21 Nov 4 Nov 18 Dec 2 Dec 22 Jan 16, 1999
98-24 Nov 4 Nov 18 Dec 2 Dec 16, 1998 Jan 5, 1999 Jan 30

TAll documents are due at the code reviser's office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see WAC 1-2]-

040.

2A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code reviser's
office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier non-OTS dates.

3At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These dates
represent the twentieth day afier the distribution date of the applicable Register.

4A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No hearing
is required, but the public may file written objections. See RCW 34.05.230, as amended by section 202, chapter 409, Laws of 1997.




REGULATORY FAIRNESS ACT

The Regulatory Fairess Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



Legislature

RULE-MAKING PROCESS

(Not including Expedited Repeal)
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WSR 98-15-004
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed July 2, 1998, 12:41 p.m.]

Subject of Possible Rule Making: The sale of bingo
paper on credit.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule change will allow bona
fide charitable/nonprofit organizations to purchase bingo
paper on credit.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640;
Carrie Tellefson, Director of Policy, Support and Enforce-
ment, P.O. Box 42400, Olympia, WA 98504-2400, (360)
438-7640; or Susan Arland, Public Information Officer, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7654 ext.
374.

Meetings at the Inn at Gig Harbor, 3211 56th NW ., Gig
Harbor, WA 98335, (253) 851-6665, on August 13 and 14;
and at the DoubleTree Inn, 1507 North First Street, Yakima,
WA 98901, (509) 248-7850, on September 10 and 11; and at
the Silverdale on the Bay Hotel, 3037 Bucklin Hill Road, Sil-
verdale, WA 98310, (360) 698-1000, on October 8 and 9.

July 2, 1998
Susan Arland
Public Information Officer

Negotiated rule

WSR 98-15-038
PREPROPOSAL STATEMENT OF INQUIRY
LOTTERY COMMISSION
[Filed July 8, 1998, 8:39 am.}

Subject of Possible Rule Making: Denial, suspension or
revocation of a license.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.70.040(1).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The lottery is considering
amending WAC 315-04-200 to add conviction for any misde-
meanor within the past six months as a basis for a denial, sus-
pension or revocation of a retailer's license.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary Jane Ferguson, Rules Coordina-
tor, at (360) 753-1947, fax (360) 586-6586, P.O. Box 43025,

WSR 98-15-067

Olympia, WA 98504-3025, with any comments or questions
regarding this statement of intent.

July 7, 1998

Mary Jane Ferguson

Rules Coordinator

WSR 98-15-048
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SERVICES FOR THE BLIND
(Filed July 9, 1998, 10:53 a.m.]

Subject of Possible Rule Making: Modifying current
vocational rehabilitation WACs.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 74.18 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Revisions to existing voca-
tional rehabilitation WACs to make them consistent with
recently adopted federal regulations.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Department of Education, Rehabilitation Services
Administration, Department of Social and Health Services,
Division of Vocational Rehabilitation.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Copies of the changes will be mailed and comments
encouraged: Diana Koreski, United States Department of
Education, 915 2nd Avenue, Room 2848, MC: 10-90-50
S.E., Seattle, WA 98170-1099; Jerry Johnson, Client Assis-
tant Program, 2531 Rainier Avenue South, Seattle, WA
98144, Jeanne Munro, Division of Vocational Rehabilitation,
4408 7th Avenue S.E., P.O. Box 45340, Olympia, WA
98504-5340.

DSB Advisory Council met and approved these changes
on June 13, 1998.

Formal hearing to be announced to the Friends of the
Department mailing list.

Community meetings held May-June 1998 in Seattle,
Olympia, Tacoma, Spokane, Kennewick, and Longview.

July 8, 1998
Bonnie Jindra
Assistant Director

WSR 98-15-067
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed July 13, 1998, 3:45 p.m.]

Subject of Possible Rule Making: Custom farm slaugh-
ter, custom slaughtering establishments and custom meat
facilities.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 16.49.680.

Preproposal
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PREPROPOSAL

WSR 98-15-076

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules covering these opera-
tions are contained in four separate sections, chapters 16-20,
16-21, 16-22, and 16-23 WAC. The rules need to be
reviewed and updated to meet current operating conditions in
the industry. For efficiency and convenience in use we have
combined the four rule sections into one rule.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Untted States Department of Agriculture (USDA). We
share inspection of these facilities and mobile units with the
USDA. We will continue to coordinate our inspections to
maximize the efficiency of both agencies. We are consider-
ing an MOU with USDA to formalize our coordination.

Process for Developing New Rule: We will receive
comments from review by our Food Safety Advisory Com-
mittee (FSAC). Two meetings, one in Olympia and one in
Moses Lake have been set to discuss draft language with the
affected industry. Recommendations received from the
industry, FSAC and USDA will be reviewed and incorpo-
rated into a final draft.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Verne E. Hedlund, 1111 Washington
Street, P.O. Box 42560, Olympia, WA 98504-2560, phone
(360) 902-1860, fax (360) 902-2087. '

Meeting: On July 15, 1998, at 9 a.m. to noon, Room
172, Natural Resources Building, 1111 Washington Street,
Olympia, WA 98504.

Meeting: On August 5, 1998, at 10 a.m. to noon, Shilo
Inn, Moses L ake, Washington.

July 8, 1998
Candace A. Jacobs, DVM
Assistant Director

WSR 98-15-076
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed July 15, 1998, 11:35 am.]

Subject of Possible Rule Making: Pull-tab games.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule change will increase
the merchandise and cash prize payout limits on pull-tab
games.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640;
Sherri Winslow, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 438-7640; or Susan Arland, Public

Negotiated rule

Preproposal

Washington State Register, Issue 98-15

Information Officer, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374. .

Meetings at the Inn at Gig Harbor, 3211 56th N.W_, Gig
Harbor, WA 98335, (253) 851-6665, on August 13 and 14;
and at the DoubleTree Inn, 1507 North First Street, Yakima,
WA 98901, (509) 248-7850, on September 10 and 11; and at
the Silverdale on the Bay Hotel, 3037 Bucklin Hill Road, Sil-
verdale, WA 98310, (360) 698-1000, on October 8 and 9.

July 15, 1998
Susan Arland
Public Information Officer

WSR 98-15-077
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed July 15, 1998, 11:37 am.]

Subject of Possible Rule Making: House banked card
room pilot study.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule change will limit the
number of house banked card rooms a substantial interest
holder can operate during the test period.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640;
Sherri Winslow, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 438-7640, or Susan Arland, Public
Information Officer, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374.

Meetings at the Inn at Gig Harbor, 3211 56th N.W., Gig
Harbor, WA 98335, (253) 851-6665, on August 13 and 14;
and at the DoubleTree Inn, 1507 North First Street, Yakima,
WA 98901, (509) 248-7850, on September 10 and 11; and at
the Silverdale on the Bay Hotel, 3037 Bucklin Hill Road, Sil-
verdale, WA 98310, (360) 698-1000, on October 8 and 9.

July 15, 1998
Susan Arland
Public Information Officer

Negotiated rule

WSR 98-15-078
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed July 15, 1998, 11:39 am.]

Subject of Possible Rule Making: Licensing fees.
Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.
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Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule change will lower
licensing fees.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640,
Sherri Winslow, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 438-7640; or Susan Arland, Public
Information Officer, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374.

Meetings at the Inn at Gig Harbor, 3211 56th N.-W._, Gig
Harbor, WA 98335, (253) 851-6665, on August 13 and 14;
and at the DoubleTree Inn, 1507 North First Street, Yakima,
WA 98901, (509) 248-7850, on September 10 and 11; and at
the Silverdale on the Bay Hotel, 3037 Bucklin Hill Road, Sil-
verdale, WA 98310, (360) 698-1000, on October 8 and 9.

July 15, 1998
Susan Arland
Public Information Officer

Negotiated rule

WSR 98-15-085
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed July 16, 1998, 2:55 p.m.]

Subject of Possible Rule Making: Health, safety and
administrative (including cost recovery) standards for vari-
ous state institutions and facilities.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.70.040(1) and 43.70.130(8).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Need to adopt standards for
state owned or contracted institutions and facilities regarding
(1) sanitation, (2) health care, and (3) to indicate reimburse-
ment rates to the Department of Health for regulatory ser-
vices provided.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Department of Labor and Industries has responsibilities
for health and safety standards limited to protecting employ-
ees working in such state institutions and facilities. The
Department of Social and Health Services regulates itself
regarding nursing, mental health and residential care pro-
vided its institutions and facilities. Various state boards and
commissions regulate practices of health professionals. All
these entities will be asked to participate in providing input to
the development of such rules and will be included on the
mailing list of interested parties.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Bliss Moore, Facilities and Services

WSR 98-15-087

Licensing, P.O. Box 47852, Olympia, WA 98504-7852,

phone (360) 705-6660, fax (360) 705-6654, e-mail
BXMO0303@hub.wa.doh.gov.

July 14, 1998

Kristine Van Gorkom

Deputy Secretary

WSR 98-15-086
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Chemical Dependency Professionals)
[Filed July 16, 1998, 2:57 p.m.]

Subject of Possible Rule Making: The regulation of
chemical dependency professionals. This effort includes
educational requirements, experience requirements, renewal
requirements, and fees.

Statutes Authonzing the Agency to Adopt Rules on this
Subject: SSB 6550.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: There is a need to implement
the 1998 legislation that protects the title of practice.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Collaborative rule
making. Develop in consultation with stakeholders through
public meetings, telephone, and correspondence.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Tonya G. Stauffer, Department of
Health,” Chemical Dependency Professionals, P.O. Box
47869, Olympia, WA 98504-7869, phone (360) 664-3004,
fax (360) 753-0739.

July 12, 1998
Kristine Van Gorkom

Deputy Secretary

WSR 98-15-087
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed July 16, 1998, 2:58 p.m.]

Subject of Possible Rule Making: Designation of a
licensing examination for orthotists and prosthetists, and
develop procedures for an appeal of an examination failure.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.200.050 (8)(15).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To implement legislation
enacted by 1997 legislature concerning examination of candi-
dates, and appeal of examination failures.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Preproposal
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Process for Developing New Rule: Open public meet-
ings. Review and comment through mail or fax.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Judy Haenke, P.O. Box 47870, Olym-
pia, WA 98504, phone (360) 753-4614, fax (360) 586-0745.

July 12, 1998
Kristine Van Gorkom
Deputy Secretary

WSR 98-15-088
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH

(Board of Physical Therapy)
(Filed July 16, 1998, 3:00 p.m.]

Subject of Possible Rule Making: Continuing compe-
tency requirements for physical therapists.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.74.023(4).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The legislature has mandated
that the Board of Physical Therapy establish and administer
requirements for continuing competency as a prerequisite for
the renewal of a physical therapy license. Currently, the
board requires forty hours of continuing education course-
work and two hundred hours of employment every two years
as an effective means toward promoting continued compe-
tency. This requirement is intended to protect the consumer
from incompetent physical therapy care and revisions are
being considered to clarify existing requirements and to
allow physical therapists more options for maintaining com-
petency.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Office of Superintendent of Public Instruction.

Process for Developing New Rule: The board and pro-
gram will use collaborative rule making to involve all inter-
ested parties in the development of rules pertaining to physi-
cal therapy practice. The repeal and/or revision of existing
rules, the development of future rules and the dissemination
of drafts will be provided to all interested parties for further
comment and discussion prior to consideration to adopt by
the Board of Physical Therapy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Carol Neva, Program Manager, Board
of Physical Therapy, 1300 S.E. Quince Street, P.O. Box
47868, Olympia, WA 98504-7868, phone (360) 753-3132,
fax (360) 753-0657.

Apnl 29, 1998
Carol Neva

Program Manager

Preproposal
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WSR 98-15-092
PREPROPOSAL STATEMENT OF INQUIRY
UTILITIES AND TRANSPORTATION
COMMISSION
[Commission Docket No. TO-980905—Filed July 16, 1998, 3:25 p.m.]

Subject of Possible Rule Making: Hazardous Liquid
Pipeline Companies — examine the need to adopting recent
federal rule amendments by reference, to increase state pen-
alty levels to conform with existing federal levels, and to
review the chapter in light of standards set forth in Executive
Order No. 97-02 regarding regulatory improvement.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 81.04.160, chapter 123, Laws of 1998; chap-
ter 247, Laws of 1995 and Federal Pipeline Safety Law, 49
U.S.C. § 60101, et seq.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The commission has been
certified by the federal Department of Transportation - Office
of Pipeline Safety (OPS) and has assumed responsibility for
intrastate hazardous liquids pipeline safety. As a condition of
certification, the state is required to adopt safety standards
and penalties that are consistent with federal standards and
penalties. Pipeline Safety Law, 49 U.S.C. § 60101, et seq.
Adoption of recent federal amendments and setting penalties
will maintain compliance. In addition, the agency intends to
review chapter 480-75 WAC for compliance with standards
specified in Executive Order No. 97-02.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Transportation -
Office of Pipeline Safety (OPS) is charged by the federal law
to regulate hazardous liquids pipeline safety. OPS has certi-
fied the commission to assume responsibility for intrastate
pipeline transportation. OPS retains responsibility for inter-
state pipeline safety as authorized by 49 U.S.C. § 60104(c).
OPS reviews commission program annually. The rule mak-
ing is aimed at coordinating the state and federal require-
ments.

The Washington Department of Ecology and the com-
mission have established a Memorandum of Understanding
to delineate the authority and jurisdiction of each agency in
regard to intrastate hazardous liquid pipeline facilities. Each
agency desires to fulfill the obligations of its mandated
responsibilities to the citizens of Washington while minimiz-
ing duplicate regulatory oversight. The commission is also
working with the Energy Facility Site Evaluation Council to
ensure that the agencies' programs complement each other
and are not duplicative.

Process for Developing New Rule: Agency study, the
commission will provide notice to all regulated hazardous
liquid pipeline companies and others whom it knows to be
interested in this subject, will invite written comment, and
will discuss the proposal with interested persons and, if inter-
est warrants, will establish a workshop or other opportunity
for discussion aimed at achieving consensus among inter-
ested persons.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting the Secretary, Washington Utilities and
Transportation Commission, P.O. Box 47250, Olympia, WA
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98504-7250, (360) 664-1174, fax (360) 586-1150. Such per-
sons may submit comments, as specified below, or may ask
to be included in the commission'’s list of interested persons
for the proceeding.

Written Comments: Written comments in response to
the CR-101 from persons interested in the subject matter of
this proposed rule making may be filed with the commission
secretary, referencing Docket No. TO-980905, not later than
August 14, 1998. All commenters are asked, but not
required, to file an original and ten copies of their written
comments. The commission also requests, but does not
require, that comments be provided on a 3 1/2 inch IBM for-
matted high-density disk, in WordPerfect version 51 [5.1],
6.0 or 6.1, labeled with the docket number of this proceeding,
the title of the submission, the commenter's name, and the
type of software used. The commission may offer additional
opportunities to provide written comments. Interested per-
sons may file additional written comments in response to any
such invitation. After reviewing comments and levels of
interest, the commission staff will determine whether a work-
shop would assist in the sharing of information or the discus-
sion of interests. Interested persons may also attend and par-
ticipate in any such workshop. The commission will provide
written notice of any preproposal workshops, and of all future
phases of this proceeding, to all commenters and to any other
persons specifically asking to receive notice in this rule-mak-
ing proceeding.

July 14, 1998
Terrence Stapleton
for Carole J. Washbum

Secretary

WSR 98-15-093
PREPROPOSAL STATEMENT OF INQUIRY
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket No. UT-980675—Filed July 16, 1998, 3:27 p.m. ]

Subject of Possible Rule Making: Exploring the need for
consumer protections related to "cramming," the unautho-
rized billing of services on telecommunications bills and
"slamming,"” unauthorized changes in telecommunication
services.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 80.01.040(4), 80.04.160.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The commission received
more than seventy complaints about "cramming,” or unau-
thorized billing during the first five months of 1998. This
inquiry is intended to determine whether there is a need for
commission rules on the subject and if so, what the rules
should provide. Possible rules could provide consumer pro-
tection from billing for unordered services.

Additionally, unauthorized changes in service, or "slam-
ming," is a major issue at the federal level and it is anticipated
the issue will expand at the state level as dialing parity is
implemented. The commission will explore whether

(5]

WSR 98-15-102

increased consumer protections and strengthening of existing
rule language is necessary.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Docket and the commission will monitor those provi-
sions and pursue consistency with them unless good reason
exists for differences.

Process for Developing New Rule: Agency study; and
the commission will ask for initial written comments, and
will provide the opportunity for additional comments. The
commission will schedule one or more workshops with repre-
sentatives of affected constituencies in a matter designed to
develop consensus among affected interests regarding any
rule proposal.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting the Secretary, Washington Utilities and
Transportation Commission, P.O. Box 47250, Olympia, WA
98504-7250, (360) 664-1174, fax (360) 586-1150. Persons
may submit comments, as specified below, or may ask to be
included in the commission's list of interested persons for the
proceeding. The commission will post on its Internet web
site at <http://www.wutc.wa.gov> all comments that it
receives in digital format and a schedule and other informa-
tion about this rule making.

Written Comments: Written comments in response to
the CR-101 from persons interested in the subject matter of
this proposed rule making may be filed with the commission
secretary, referencing Docket No. UT-980675, not later than
August 14, 1998. All commenters are asked, but not
required, to file an original and ten copies of their written
comments. The commission also requests, but does not
require, that comments be provided on a 3 1/2 inch IBM for-
matted high-density disk, in WordPerfect version 5.1, 6.0 or
6.1, labeled with the docket number of this proceeding, the
date, the commenter's name, and type of software used.
Interested persons may also send written comments by elec-
tronic mail to <records@wutc.wa.gov>. The commission
may offer additional opportunities to provide written com-
ments. Interested persons may file additional written com-
ments in response to any such invitation. The commission
will schedule a workshop style meeting if comments indicate
that such a session is needed and would be productive.

July 14, 1998
Terrence Stapleton
for Carole J. Washburn

Secretary

WSR 98-15-102
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)

[Filed July 17, 1998, 10:50 a.m.]

Subject of Possible Rule Making: RCW 74.20A.350
provides that the Division of Child Support (DCS) may

Preproposal
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establish and enforce fines when a person, firm, entity or
agency of state or federal government fails to comply with
certain DCS withholding notices, liens, inquiries and subpoe-
nas.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.20A.350(14).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Although RCW 74.20A.350
sets forth the requirements for establishing and enforcing
fines for noncompliance, DCS feels that adopting rules will
more clearly explain to affected parties how they must com-
ply and what procedures will be used by DCS in serving
notices of noncompliance and having hearings on those
notices.

Process for Developing New Rule: Those persons wish-
ing to participate in developing the new rules are encouraged
to contact Nancy Koptur at the Department of Social and
Health Services (DSHS) Division of Child Support (DCS)
headquarters as soon as possible. DCS will post information
regarding this rule development project and others on its web
site, which can be found at www.wa.gov/dshs/dcs/csrc.html,
or on the DSHS Economic Services Administration's regula-
tory improvement web site, which can be found at www.wa.
gov/dshs/esaregimp. DSHS/DCS encourages the public to
take part in developing the rules. After the rules are drafted,
DSHS will file a copy with the Office of the Code Reviser
with a notice of proposed rule making, and will send a copy
to everyone currently on the mailing list and to anyone else
who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting the DCS Rules Coordinator, Nancy
Koptur, Division of Child Support, P.O. Box 9162, Mailstop
45860, Olympia, WA 98507-9162, phone (360) 664-5065, e-
mail nkoptur@dshs.wa.gov, fax (360) 664-5055, TTY/TDD
(360) 664-5011.

July 17, 1998
Edith M. Rice, Chief

Office of Legal Affairs

WSR 98-15-105
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
[Order 98-11—Filed July 17, 1998, 2:30 p.m.)

Subject of Possible Rule Making: Water conservancy
boards.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 90.80 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To clarify procedures for
decision making between ecology and the county boards, and
to clarify authority of the boards.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Pilot rule making.

Preproposal
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Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Peggy Clifford, Water Resources Pro-
gram, Washington Department of Ecology, P.O. Box 7600,
Olympia, WA 98504-7600, (360) 407-7262, fax (360) 407-
7262, e-mail pclid61@ecy . wa.gov.

July 16, 1998
Kenneth Slattery
for Keith E. Phillips

Program Manager

WSR 98-15-108
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed July 17, 1998, 4:40 p.m.]

Subject of Possible Rule Making: Self insurance claim
processes.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 51.32.190(6), 51.32.055 (8)(a) and (9)(a).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These rules clarify the
claims process according to the workers' compensation stat-
utes for self insured employers and their injured workers.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: An advisory com-
mittee with representatives from business, labor, the defense
bar and trial lawyers held several meetings to draft a new rule
to address SHB 1607, chapter 416, Laws of 1997, and to
develop the existing self insurance claim processing rules
under Executive Order 97-02 criteria. Drafts will be shared
with all stakeholders, and comments will be taken through
the normal rule development and public hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Joyce Walker, Program Manager, Self
Insurance, Department of Labor and Industries, P.O. Box
44890, Olympia, WA 98504-4890, phone (360) 902-6907,
fax (360) 902-6900. )

July 17, 1998
Gary Moore
Director

WSR 98-15-109
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed July 20, 1998, 9:36 a.m.)

Subject of Possible Rule Making: To amend WAC 460-
28A-015 to clarify the advertisement prefiling requirement
for registered offerings of securities.
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Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 21.20.450.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To clarify the time period for
filing of sales and advertising literature and promotional
material relating to registered offerings of securities. WAC
460-28A-015(1) currently provides that copies must be filed
five days before intended use. It is proposed to amend the
requirement to provide a five business day standard.

Process for Developing New Rule: Following review of
this rule according to Executive Order 97-02, Securities Divi-
sion staff acknowledged the distinction between calendar
days and business days. Subsection (1) of the rule contains
an apparent calendar day standard for prefiling while subsec-
tion (2) of the rule specifies a business day standard for the
disallowance of filed materials. In the interests of consis-
tency, faimess and clarity it is being proposed to amend sub-
section (1) to also utilize the business day standard for filing
of sales and advertising literature and promotional materials.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Brad Ferber, Securities Division, P.O.
Box 9033, Olympia, WA 98507-9033, (360) 902-8760, fax
(360) 586-5068.

July 17, 1998
John L. Bley

Director

AMENDATORY SECTION (Amending Order 342, filed
9/29/75)

WAC 460-28A-015 All advertisements to be filed. All
sales and advertising literature and promotional material,
other than that exempted by these rules, shall be governed by
the following:

(1) The registration applicant or registrant shall file with
the division, at least five business days before its intended
dissemination, one copy of each item of literature or material.

(2) If not disallowed by the administrator by written
notice or otherwise within three business days from the date
filed, the literature or material may be disseminated.

(3) No formal approval of the literature or material shall
be issued by the administrator.

(4) The disseminator of the literature or material shall be
responsible for the accuracy and reliability of the literature
and material, and its conformance with the code and these
rules.

WSR 98-15-112
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 20, 1998, 1:28 p.m.]

Subject of Possible Rule Making: WAC 388-86-024
Enhanced benefits for pregnant women, describing assess-
ment, counseling, intervention, and referral services for Med-
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icaid women during their pregnancy and for up to 60 days
after their pregnancy ends.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.770, 74.09.790, and
74.09.800.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Benefits and client's rights of
this program are described in this WAC. Supporting Medic-
aid clients during and immediately after their pregnancies
avoids high medical costs associated with low birth weights
and other avoidable medical conditions.

The department does not plan to change policy in this
revision. This rewrite is to comply with the Governor's Exec-
utive Order 97-02, to make the rule: More readable, shorter,
include public input, assure faimess to regulated parties, and
identify authorizing statutes.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Department of Health (DOH) regulates providers of
this benefit. An existing interagency agreement ensures con-
tinued coordination between DOH and DSHS.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this WAC. Draft material and informa-
tion about how to participate are available by contacting the
DSHS representative identified below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Allen Richards, Program Assistance
and Support Services, Medical Assistance Administration,
Olympia, WA 98504-5530, phone (360) 586-1008, fax (360)
753-7315, TTY 1-800- 848-5429, e-mail richaa@dshs.
wa.gov.

July 17, 1998

Edith M. Rice, Chief

Office of Legal Affairs

for Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

WSR 98-15-118
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF COMMUNITY,
TRADE AND ECONOMIC DEVELOPMENT
[Filed July 21, 1998, 8:51 a.m.]

Subject of Possible Rule Making: General procedures,
WAC 365-04-010 to 365-04-050.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.330.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The review of this rule is
necessary in order to update the agency's general procedures
after agency mergers and eliminate obsolete references in
compliance with the Administrative Procedure Act, chapter

.34.05RCW.
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Process for Developing New Rule: The Department of
Community, Trade and Economic Development will facili-
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tate a meeting of interested persons considering all input for
inclusion in the revised rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jon Engelman, Regulatory Improve-
ment Coordinator, Department of Community, Trade and
Economic Development, P.O. Box 48300, Olympia, WA
88504-8300 [98504-8300], phone (360) 586-2471, fax (360)
586-3582, Internet e-mail address jone@cted.wa.gov.

July 20, 1998
Kathy Kreiter
Deputy Director
for Tim Douglas
Director

WSR 98-15-119
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF COMMUNITY,
TRADE AND ECONOMIC DEVELOPMENT
[Filed July 21, 1998, 8:53 am.] -

Subject of Possible Rule Making: Uniform procedural
rules, WAC 365-08-010.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.330.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The review of this rule is
necessary in order to update the agencies uniform procedural
rules after agency mergers and eliminate obsolete references
in compliance with the Administrative Procedure Act, chap-
ter 34.05 RCW.

Process for Developing New Rule: The Department of
Community, Trade and Economic Development will facili-
tate a meeting of interested persons considering all input for
inclusion in the revised rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jon Engelman, Regulatory Improve-
ment Coordinator, Department of Community, Trade and
Economic Development, P.O. Box 48300, Olympia, WA
88504-8300 [98504-8300], phone (360) 586-2471, fax (360)
586-3582, Internet e-mail address jone@cted.wa.gov.

July 20, 1998
Kathy Kreiter
Deputy Director
for Tim Douglas
Director

‘WSR 98-15-120
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF COMMUNITY,
TRADE AND ECONOMIC DEVELOPMENT
[Filed July 21, 1998, 8:54 a.m.]

Subject of Possible Rule Making: Public records, WAC
130-10-010 to 130-10-100.

Preproposal
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Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.330.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The review of this rule is
necessary in order to update the agency's public disclosure
statement after agency mergers and eliminate obsolete refer-
ences in compliance with the Administrative Procedure Act,
chapter 34.05 RCW. A clear public disclosure policy is
called for by the Public Records Disclosure Act, RCW
42.17.250 through 42.17.340.

Process for Developing New Rule: The Department of
Community, Trade and Economic Development will facili-
tate a meeting of interested persons considering all input for
inclusion in the revised rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jon Engelman, Regulatory Improve-
ment Coordinator, Department of Community, Trade and
Economic Development, P.O. Box 48300, Olympia, WA
88504-8300 [98504-8300], phone (360) 586-2471, fax (360)
586-3582, Internet e-mail address jone@cted.wa.gov.

July 20, 1998
Kathy Kreiter
Deputy Director
for Tim Douglas
Director

WSR 98-15-123
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed July 21, 1998, 3:12 p.m.]

Subject of Possible Rule Making: Amend WAC 460-
24A-220 relating to unethical business practices of invest-
ment advisers to make changes to that section consistent with
state and federal law.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 21.20.110, 21.20.450.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: (1) Title III of National
Securities Markets Improvement Act of 1996 divided regula-
tion of investment advisers between the United States Securi-
ties and Exchange Commission (SEC) and the states. The
rule that the agency intends to adopt pertains to regulation of
investment advisers who are not otherwise regulated by the
SEC and other investment advisers to the extent permitted by
NSMIA.

(2) To make uniform rules relating to investment advis-
ers regulated by the states and federally covered investment
advisers.

(3) This rule is intended to protect investors who conduct
business with state regulated investment advisers.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: United States Securities and Exchange Commission;
fifty state securities administrators. The rule was coordinated
and adopted by the North American Securities Administra-
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tors Association, Inc. and were recently amended to conform
with the changes that NSMIA brought about in the securities
industry.

Process for Developing New Rule: The rule was coordi-
nated and adopted by the North American Securities Admin-
istrators Association, Inc. and adopted with a notice and com-
ment procedure in the industry.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Marlo DeLange, Securities Division,
Department of Financial Institutions, P.O. Box 9033, Olym-
pia, WA 98507-9033, (360) 902-8760, fax (360) 586-5068,
mdelange@dfi.wa.gov, Securities Division Web Site
http://www.wa.gov/dfi/securities.

July 15, 1998

Deborah R. Bortner
Securities Administrator
Assistant Director

AMENDATORY SECTION [(Amending Order SDO-220-
85, filed 11/19/85)]

WAC 460-24A-220 ((Bishenest-er-u))Unethical busi-
ness practices—Investment advisers and ((investment

e-d-wse-r—sa-lespeﬁom)) Iede[a! covered adVIse[ ((the

ﬂae—fel-}ewag—)) A person who is an 1nvestment adV1ser ora

federal covered adviser is a fiduciary and has a duty to act pri-
marly for the benefit of its clients. The provisions of this sub-

section apply to federal covered advisers to the extent that the

conduct alleged is fraudulent, deceptive, or as otherwise per-
mitted by the National Securities Markets Improvement Act
of 1996 (Pub. L. No. 104-290). While the extent and nature
of this duty varies according to the nature of the relationship
between an investment adviser and its clients and the circum-
stances of each case._an investment adviser or a federal cov-

ered adviser shall not engage in unethical business practices,
including the following:

(1) Recommending to a client to whom investment
supervisory, management or consulting services are provided
the purchase, sale or exchange of any security without rea-
sonable grounds to believe that the recommendation is suit-
able for the client on the basis of information furnished by the
client after reasonable inquiry conceming the client's invest-
ment objectives, financial situation and needs, and any other
information known by the investment adviser.

(2) Exercising any discretionary power in placing an
order for the purchase or sale of securities for a client without
obtaining written discretionary authority from the client
within ten (10) business days after the date of the first trans-
action placed pursuant to oral discretionary authority, unless
the discretionary power relates solely to the price at which, or
the time when, an order involving a definite amount of a
specified security shall be executed, or both.

(3) Inducing trading in a client's account that is excessive
in size or frequency in view of the financial resources, invest-
ment objectives and character of the account((-)) in light of

the fact that an adviser in such situations can directly benefit
from the number of securities transactions effected in a cli-
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ent's account. The rule appropriately forbids an_excessive
number of transaction orders to be induced by an adviser for
a "customer's account.”

(4) Placing an order to purchase or sell a security for the
account of a client without authority to do so.

(5) Placing an order to purchase or sell a security for the
account of a client upon instruction of a third party without
first having obtained a written third-party trading authoriza-
tion from the client.

(6) Borrowing money or securities from a client unless
the client is a broker-dealer, an affiliate of the investment
adviser, or a financial institution engaged in the business of
loaning funds.

(7) Loaning money to a client unless the investment
adviser is a financial institution engaged in the business of
loaning funds or the client is an affiliate of the investment
adviser.

(8) To misrepresent to any advisory client, or prospec-
tive advisory client, the qualifications of the investment
adviser or any employees of the investment adviser, or to
misrepresent the nature of the advisory services being offered
or fees to be charged for such service, or to omit to state a
material fact necessary to make the statements made regard-
ing qualifications, services or fees, in light of the circum-
stances under which they are made, not misleading.

(9) Providing a report or recommendation to any advi-
sory client prepared by someone other than the adviser with-
out disclosing that fact. (This prohibition does not apply to a
situation where the adviser uses published research reports or
statistical analyses to render advice or where an adviser
orders such a report in the normal course of providing ser-
vice.)

(10) Charging a client an unreasonable advisory fee ((in

mvestment-adviser-selespersonsforsimilarserviees)).

(11) Failing to disclose to clients in writing before any
advice is rendered any material conflict of interest relating to
the adviser or any of its employees which could reasonably
be expected to impair the rendering of unbiased and objective
advice including ((but-netlimited-te)):

(a) Compensation amrangements connected with advi-
sory services to clients which are in addition to compensation
from such clients for such services; and

(b) Charging a client an advisory fee for rendering
advice when a commission for executing securities transac-
tions pursuant to such advice will be received by the adviser
or its employees((;-enéd

fundsy)).

(12) Guaranteeing a client that a specific result will be
achieved (gain or no loss) with advice which will be ren-
dered.

(13) Publishing, circulating or distributing any advertise-
ment which does not comply with Rule 206 (4)-1 under the

" Investment Advisers Act of 1940.
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(14) Disclosing the identity, affairs, or investments or
any client unless required by law to do so, or unless con-
sented to by the client.
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(15) Taking any action, directly or indirectly, with
respect to those securities or funds in which any client has
any beneficial interest, where the investment adviser has cus-
tody or possession of such securities or funds when the
adviser's action is subject to and does not comply with the
requirements of Reg. 206 (4)-2 under the Investment Advis-
ers Act of 1940.

(16) Entering into, extending or renewing any invest-
ment advisory contract unless such contract is in writing and
discloses, in substance, the services to be provided, the term
of the contract, the advisory fee, the formula for computing
the fee, the amount of prepaid fee to be returned in the event
of contract termination or nonperformance, whether the con-
tract grants discretionary power to the adviser and that no
assignment of such contract shall be made by the investment
adviser without the consent of the other party to the contract.

(17) Failing to establish, maintain, and enforce written
policies and procedures reasonably designed to prevent the
misuse of material nonpublic information contrary to the pro-

visions of Section 204A of the Investment Advisers Act of
1940.

18) Entering into, extending, or renewing any adviso

contract contrary to the provisions of section 205 of the
Investment Advisers Act of 1940. This provision shall apply
to all advisers registered or required to be registered under the
Securities Act of Washington, chapter 21.20 RCW. notwith-
standing whether such adviser would be exempt from federal

registration pursuant to section 203(b) of the Investment
Advisers Act of 1940.

(19) To indicate, in an advisory contract, any condition,
stipulation, or provisions binding any person to waive com-
pliance with any provision of the Securities Act of Washing-
ton, chapter 21.20 RCW. or of the Investment Advisers Act

of 1940, or anv other practice contrary to the provisions of
section 215 of the Investment Advisers Act of 1940.

20) Engaging in any act, practice, or course of business

which is fraudulent, deceptive, or manipulative in contrary to
the provisions of section 206(4) of the Investment Advisers
Act of 1940, notwithstanding the fact that such investment

adviser is not registered or required to be registered under
section 203 of the Investment Advisers Act of 1940.

21) Engaging in conduct or any act, indirectly or
through or by any other person, which would be unlawful for
such person to do directly under the provisions of the Securi-
ties Act of Washington, chapter 21.20 RCW._ or any rule or
regulation thereunder.

The conduct set forth above is not inclusive, ((e))Engag-
ing in other conduct such as ((fergery—embezzlement;)) non-
disclosure, incomplete disclosure ((ermisstatement-of-mate—
ﬁ&l—fee&s)) ((er—mempu-l-a{we)) or deceptlve practlces shall
((ekse-begror er
fs&e&eﬁ)) be deemed an unethlcal busmess practlc The
federal statutory and regulatory provisions referenced herein
shall apply to investment advisers and federal covered advis-

ers, to_the extent permitted by the National Securities Mar-
kets Improvement Act of 1996 (Pub. L.. No. 104-290).

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
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above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 98-15-124
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed July 21, 1998, 3:16 p.m.]

Subject of Possible Rule Making: Adopt new section
WAC 460-24A-110 relating to agency cross transactions of
investment advisers to make regulation of investment advis-
ers uniform among the states.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Section 2, chapter 15, Laws of 1998, RCW
21.20.450.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: (1) Title III of National
Securities Markets Improvement Act of 1996 divided regula-
tion of investment advisers between the United States Securi-
ties and Exchange Commission (SEC) and the states. The
rule that the agency intends to adopt pertains to regulation of
investment advisers who are not otherwise regulated by the
SEC.

(2) To make uniform rules relating to investment advis-
ers regulated by the states.

(3) This rule is intended to protect investors who conduct
business with state regulated investment advisers.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: United States Securities and Exchange Commission,
fifty state securities administrators. The rule was coordinated
and adopted by the North American Securities Administra-
tors Association, Inc. and were recently amended to conform
with the changes that NSMIA brought about in the securities
industry.

Process for Developing New Rule: The rule was coordi-
nated and adopted by the North American Securities Admin-
istrators Association, Inc. and adopted with a notice and com-
ment procedure in the industry.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Marlo DeLange, Securities Division,
Department of Financial Institutions, P.O. Box 9033, Olym-
pia, WA 98507-9033, (360) 902-8760, fax (360) 586-5068,
mdelange@dfi.wa.gov, Securities Division Web Site http://
www.wa.gov/dfi/securities.

July 15, 1998

Deborah R. Bortner
Securities Administrator
Assistant Director

NEW SECTION

WAC 460-24A-110 Agency cross transactions. (a) For
purposes of this rule, "agency cross transaction for an advi-
sory client” means a transaction in which a person acts as an
investment adviser in relation to a transaction in which the
Investment adviser, or any person controlling, controlled by,
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or under common control with such investment adviser,
including an investment adviser representative, acts as a bro-
ker-dealer for both the advisory client and another person on
the other side of the transaction. When acting in such capac-
ity such person is required to be registered as a broker-dealer
in this state unless excluded from the definition.

(b) An investment effecting an agency cross transaction
for an advisory client shall be in compliance with 1998 Wash.
Laws ch. 15, § 2 if the following conditions are met:

(1) The advisory client executes a written consent pro-
spectively authorizing the investment adviser to effect
agency cross transactions for such client;

(2) Before obtaining such written consent from the cli-
ent, the investment adviser makes full written disclosure to
the client that, with respect to agency cross transactions, the
investment adviser will act as broker-dealer for, receive com-
missions from and have a potentially conflicting division of
loyalties and responsibilities regarding both parties to the
transactions;

(3) At or before the completion of each agency cross
transaction, the investment adviser or any other person rely-
ing on this rule sends the client a written confirmation. The
written confirmation shall include (A) a statement of the
nature of the transaction, (B) the date the transaction took
place (C) an offer to furnish, upon request, the time when the
transaction took place and (D) the source and amount of any
other remuneration the investment adviser received or will
receive in connection with the transaction. In the case of a
purchase, if the investment adviser was not participating in a
distribution, or, in the case of a sale, if the investment adviser
was not participating in a tender offer, the written confirma-
tion may state whether the investment adviser has been
receiving or will receive any other remuneration and that the
investment adviser will furnish the source and amount of
such remuneration to the client upon the client's written
request;

(4) At least annually, and with or as part of any written
statement or summary of the account from the investment
adviser, the investment adviser or any other person relying on
this rule sends each client a written disclosure statement iden-
tifying (A) the total number of agency cross transactions dur-
ing the period for the client since the date of the last such
statement or summary and (B) the total amount of all com-
missions or other remuneration the investment adviser
received or will receive in connection with agency cross
transactions for the client during the period,;

(5) Each written disclosure and confirmation required by
this rule must include a conspicuous statement that the client
may revoke the written consent required under subsection
(b)(1) of this rule at any time by providing written notice to
the investment adviser;

(6) No agency cross transaction may be effected in
which the same investment adviser recommended the trans-
action to both any seller and any purchaser.

(c) Nothing in this rule shall be construed to relieve an
investment adviser or investment adviser representative from
acting in the best interest of the client, including fulfilling his
duty with respect to the best price and execution for the par-
ticular transaction for the client nor shall it relieve any invest-
ment adviser or investment adviser representative of any

WSR 98-15-125

other disclosure obligations imposed by the Securities Act of
Washington, chapter 21.20 RCW, and the rules and regula-
tions thereunder.

WSR 98-15-125
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Fited July 21,1998, 3:19 p.m.]

Subject of Possible Rule Making: Disclosure of infor-
mation by investment advisors.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Section 9, chapter 15, Laws of 1998.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This rule is needed to main-
tain uniformity with other state regulatory agencies and to fill
the gap created when the United States Securities and
Exchange Commission amended its rules making them inap-
plicable to some investment advisors.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: This subject is regulated by other states. Adopting this
rule will create uniformity with these agencies.

Process for Developing New Rule: This rule was devel-
oped through a national notice-comment process by the
North American Securities Administrators Associations, Inc.
(NASAA).

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Steven Raney, P.O. Box 9033, Olym-
pia, WA 98507-9033, voice (360) 902-8739, fax (360) 586-
5068.

July 15, 1998
Deborah Bortner
Assistant Director
[NEW SECTION]

WAC 460-24A-145 Investment adviser brochure
rule. (1) General Requirements. Unless otherwise provided
in this rule, an investment adviser, registered or required to be
registered pursuant to RCW 21.20.040 shall, in accordance
with the provisions of this section, furnish each advisory cli-
ent and prospective advisory client with a written disclosure
statement which may be a copy of Part II of its Form ADV, or
written documents containing at least the information then so
required by Part II of Form ADYV, or such other information
as the administrator may require.

(2) Delivery. (a) An investment adviser, except as pro-
vided in subparagraph (b) of this paragraph, shall deliver the
statement required by this section to an advisory client or pro-
spective advisory client (1) not less than 48 hours prior to
entering into any investment advisory contract with such cli-
ent or prospective client, or (ii) at the time of entering into
any such contract, if the advisory client has a right to termi-
nate the contract without penalty within five business days
after entering into the contract.

(b) delivery of the statement required by subparagraph
(a) need not be made in connection with entering into (i) an
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investment company contract or (ii) a contract for impersonal
advisory services.

(3) Offer to Deliver. (a) An investment adviser, except
as provided in subdivision (b), annually shall, without charge,
deliver or offer in wnting to deliver upon written request to
each of its advisory clients the statement required by this sec-
tion.

(b) The delivery or offer required by subparagraph (a)
need not be made to advisory clients receiving advisory ser-
vices solely pursuant to (i) an investment company contract
or (ii) a contract for impersonal advisory services requiring a
payment of less than $200.00.

(c) With respect to an advisory client entering into a con-
tract or receiving advisory services pursuant to a contract for
impersonal advisory services which requires a payment of
$200.00 or more, an offer of the type specified in subpara-
graph (a) shall also be made at the time of entering into an
advisory contract.

(d) Any statement requested in writing by an advisory
client pursuant to an offer required by this subsection must be
mailed or delivered within seven days of the receipt of the
request.

(4) Omission of Inapplicable Information. If an invest-
ment adviser renders substantially different types of invest-
ment advisory services to different advisory clients, any
information required by Part I of Form ADV may be omitted
from the statement furnished to an advisory client or prospec-
tive advisory client if such information is applicable only to a
type of investment advisory service or fee which is not ren-
dered or charged, or proposed to be rendered or charged, to
that client or prospective client.

(5) Other Disclosures. Nothing in this rule shall relieve
any investment adviser from any obligation pursuant to any
provision of Chapter 21.20 RCW or the rules and regula-
tions thereunder or other federal or state law to disclose any
information to its advisory clients or prospective advisory cli-
ents not specifically required by this rule.

(6) Definitions. For the purpose of this rule: (a) "con-
tract for impersonal advisory services" means any contract
relating solely to the provision of investment advisory ser-
vices (i) by means of written material or oral statements
which do not purport to meet the objectives or needs of spe-
cific individuals or accounts; (ii) through the issuance of sta-
tistical information containing no expression of opinion as to
the investment merits of a particular security; or (iii) any
combination of the foregoing services.

(b) "entering into," in reference to an investment advi-
sory contract, does not include an extension or renewal with-
out material change of any such contract which is in effect
immediately prior to such extension or renewal.

(c) "investment company contract” means a contract
with an investment company registered under the Investment
Company Act of 1940 which meets the requirements of Sec-
tion 15(c) of that Act.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.
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WSR 98-15-126
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed July 21, 1998, 3:25 p.m.]

Subject of Possible Rule Making: WAC 458-20-211
Leases or rentals of tangible personal property, bailments.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Department of Revenue
has received a request to amend WAC 458-20-211. The
request objects to an example in WAC 458-20-211, as
revised in 1996, which characterizes the activity of concrete
pumping as the rental of equipment with operator. The rental
of equipment with operator is a retail sale and subject to sales
tax. The petitioner suggests that concrete pumping should be
treated as a construction activity. Concrete pumpers are often
subcontractors who would then be able to accept resale certif-
icates to avoid sales tax collection responsibilities. The
department has agreed to initiate rule making in response to
the request. The department solicits comments on what
changes, if any, should be made, and why.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments should be submitted by August
31, 1998. After that date, the department will evaluate the
comments and may prepare a draft revision of the rule. Any
draft revision will be circulated to interested parties.

Written comments may be submitted by mail, fax, or e-
mail to Greg Potegal, Legislation and Policy, P.O. Box
47467, Olympia, WA 98504-7467, phone (360) 753-1971,
fax (360) 664-0693, e-mail gregp@dor.wa.gov.

To inquire about the availability of this information in an
alternate format for the visually impaired or a language other
than English, please call the multilingual coordinator at (360)
753-3217.

Russell W. Brubaker

Assistant Director

WSR 98-15-127
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed July 21, 1998, 3:29 p.m.]

Subject of Possible Rule Making: WAC 458-20-228
Retums, remittances, penalties, extensions, interest, stay of
collection and 458-20-229 Refunds.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule making is being consid-
ered for Rule 228 to incorporate provisions of chapter 149,
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Laws of 1996, chapter 157, Laws of 1997, and chapter 54,
Laws of 1998.

Rule 229 needs to be revised to incorporate provisions of
chapter 157, Laws of 1997.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, fax,
or at the public meeting. Oral comments will be accepted at
the public meeting. A preliminary draft of the proposed
changes is available upon request. Written comments on
and/or requests for copies of the rule may be directed to Alan
R. Lynn, Legislation and Policy, P.O. Box 47467, Olympia,
WA 98504-7467, phone (360) 586-9040, fax (360) 664-
0693.

Location and Date of Public Meeting: Evergreen Plaza
Building, 2nd Floor Conference Room, 711 Capito]l Way
South, Olympia, WA, on September 3, 1998, at 9:30 p.m.

Assistance for Persons with Disabilities: Contact Arturo
Haro by August 18, 1998, TDD 1-800-451-7985, or (360)
586-0721.

To inquire about the availability of this information in an
alternate format for the visually impaired or a language other
than English, please call the multilingual coordinator at (360)
753-3217.

Russell W. Brubaker

Assistant Director

WSR 98-15-132
PREPROPOSAL STATEMENT OF INQUIRY
BOARD OF INDUSTRIAL
INSURANCE APPEALS
[Filed July 22, 1998, 8:55 a.m.]

Subject of Possible Rule Making: WAC 263-12-020.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 51.52.020.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This rule is being amended
to clarify the description of those persons who may appear
before the board; to change the definition of lay representa-
tion before the board; and to clarify action the board will take
for violations of ethical conduct by representatives.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency initiative.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting David E. Threedy, Executive Secre-
tary, (360) 753-9646, fax (360) 586-5611, Threedy@BIIA.
wa.gov.

WSR 98-15-134

A forum for those interested will be held on August 12,
1998, at 1:30-3:30, Board Main Conference Room, 2430
Chandler Court S.W_, Olympia, WA 98504-2401.

July 20, 1998
David E. Threedy

Executive Secretary

WSR 98-15-133
PREPROPOSAL STATEMENT OF INQUIRY
BOARD OF INDUSTRIAL
INSURANCE APPEALS
[Filed July 22, 1998, 8:56 a.m.]

Subject of Possible Rule Making: WAC 263-12-175 and
263-12-180.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 51.52.020.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Being amended to make
housekeeping change.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency initiated.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting David E. Threedy, Executive Secre-
tary, (360) 753-9646, fax (360) 586-5611, Threedy @BIIA.
wa.gov.

A forum for those interested will be held on August 12,
1998, at 1:30-3:30, Board Main Conference Room, 2430
Chandler Court S.W., Olympia, WA 98504-2401.

July 20, 1998
David E. Threedy
Executive Secretary

WSR 98-15-134
PREPROPOSAL STATEMENT OF INQUIRY
BOARD OF INDUSTRIAL
INSURANCE APPEALS
[Filed July 22, 1998, 8:57 a.m.]

Subject of Possible Rule Making: WAC 263-12-01501.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 51.52.020.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: For clarity, the rule is being
amended to add communications with the board; this change
does not describe a new process but moves the description of
the current process to this location.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency initiated.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
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lication by contacting David E. Threedy, Executive Secre-
tary, (360) 753-9646, fax (360) 586-5611, Threedy@BIIA.
wa.gov.

A forum for those interested will be held on August 12,
1998, at 1:30-3:30, Board Main Conference Room, 2430
Chandler Court S.W., Olympia, WA 98504-42401.

July 20, 1998
David E. Threedy

Executive Secretary

WSR 98-15-135
PREPROPOSAL STATEMENT OF INQUIRY
BOARD OF INDUSTRIAL
INSURANCE APPEALS
[Filed July 22, 1998, 8:58 a.m.]

Subject of Possible Rule Making: WAC 263-12-010.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 51.52.020.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Housekeeping and being
amended to update jurisdiction of appeals heard at the board.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency initiated.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting David E. Threedy, Executive Secre-
tary, (360) 753-9646, fax (360) 586-5611, Threedy@BIIA.
wa.gov.

A forum for those interested will be held on August 12,
1998, at 1:30-3:30, Board Main Conference Room, 2430
Chandler Court S.W., Olympia, WA 98504-42401.

July 20, 1998
David E. Threedy
Executive Secretary

WSR 98-15-136
PREPROPOSAL STATEMENT OF INQUIRY
BOARD OF INDUSTRIAL
INSURANCE APPEALS
{Filed July 22, 1998, 8:59 am.]

Subject of Possible Rule Making: WAC 263-12-015.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 51.52.020.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: For clarity the rule is being
amended to delete communications with board from WAC
263-12-015 and move to WAC 263-12-01501.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency initiated.

Preproposal
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Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting David E. Threedy, Executive Secre-
tary, (360) 753-9646, fax (360) 586-5611, Threedy@BIIA.
wa.gov.

A forum for those interested will be held on August 12,
1998, at 1:30-3:30, Board Main Conference Room, 2430
Chandler Court S.W., Olympia, WA 98504-42401.

July 20, 1998
David E. Threedy

Executive Secretary

WSR 98-15-148
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed July 22, 1998, 10:2] a.m.]

Subject of Possible Rule Making: Amendments to chap-
ter 50-36 WAC, Administration of trust companies—Invest-
ments, etc.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.320.010, 43.320.040, 30.04.030.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Chapter 50-36 WAC is
based on Reg. 9, which addresses collective investment funds
and which was amended by the OCC (national bank regula-
tor) in 1997. The amendments to chapter 50-36 WAC are
necessary for consistency.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The OCC and the FDIC (insures bank deposits).

Process for Developing New Rule: Consultation with
interested parties.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting G. R. Zachary, Assistant Director,
(360) 902-8747, fax (360) 753-6070; or Nanette Villanueva,
Program Manager, (360) 902-8729 or (206) 368-4627, fax
(360) 753-6070 or (206) 368-4483. ‘

July 21, 1998
. John L. Bley

Director

WSR 98-15-149
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 22, 1998, 10:31 a.m.]

Subject of Possible Rule Making: Personal use licensing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 75.08.080, 77.12.040, section 41, chapter
191, Laws of 1998.
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Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Personal use licensing was
restructured by chapter 191, Laws of 1998. Rules are needed
to implement this chapter.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dave Brittell, Assistant Director, Man-
agement Services, 600 Capitol Way North, Olympia, WA
98501, (360) 902-2504. Contact by September 22, 1998.
Expected proposal filing, September 23, 1998.

July 21, 1998
Evan Jacoby
Rules Coordinator

WSR 98-15-155
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
NATURAL RESOURCES
[Filed July 22, 1998, 11:20 a.m.]

Subject of Possible Rule Making: Aquatic tideland and
shoreland exchange rule.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 79.90.457, chapters 79.68, 79.66, 79.08
RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The adoption of the rule is
required by RCW 79.90.457.

AQUATIC LAND EXCHANGES: In 1971, the legislature
adopted the Gissburg amendment prohibiting the sale of state
owned aquatic lands to anyone but public entities. In 1995,
the legislature enacted RCW 79.90.457 which gives the
department authority to exchange state-owned tidelands and
shorelands with private and other public landowners if the
exchange is in the public interest and will actively contribute
to the benefits established in RCW 79.90.455.

The statute requires the Board of Natural Resources to
establish criteria for determining when an exchange is in the
public interest and actively contributes to those benefits.

The department intends to present the following, subject
to public comment, as critical elements of the proposed rule:

¢ Any aquatic exchange must support long term

objectives of RCW 79.90.455, which include: (1)
Encouraging direct public use and access; (2) foster-
ing water-dependent uses; (3) ensuring environmen-
tal protection; (4) utilizing renewable resources;, and
(5) generating revenues if consistent with the above.
» Any aquatic parcel coming into state ownership
must abut navigable water and must be of equal or
greater value than the parcel leaving state owner-
ship. The value of all parcels shall be determined by
a qualified independent appraiser and/or economist
and must include environmental cost analysis and

WSR 98-15-155

environmental cost accounting accomplished
through a methodology accepted by the department.
* Any aquatic parcel coming into state ownership
must meet one or more of the following conditions:

+  Abut an upland parcel which allows direct pub-
lic use of and access to the water;

Be actively used for water-dependent uses or be
capable of such use;

. Contain or abut a critical and/or an essential
habitat identified by the National Marine Fish-
eries Service, state natural resource manage-
ment agency(s), and/or state approved water-
shed natural resource management planning
group(s);

. Contain an area beneficial to sediment transport
and/or nearshore habitat function identified by
the National Marine Fisheries Service, state
natural resource management agency(s), and/or
state approved watershed natural resource man-
agement planning group(s);

. Contain or abut a dedicated natural resource
restoration or mitigation site;

. Contain property(ies) on or eligible to be on the
National Register of Historic Places;

Abut a state or national wildlife refuge;

. Be actively used or abut a parcel used in com-
mercial renewable resource production (for
example, commercial grade shellfish beds),
Generate or have the potential to generate
higher revenues than the parcel being trans-
ferred out of state ownership in a manner con-
sistent with the benefits listed in RCW
79.90.455.

The department shall, after its evaluation, make a recom-
mendation to the board. When making recommendations on
eligible land exchanges to the board, the department will con-
sider:

*  Current and proposed uses of the exchanged lands
and the impact of those uses on navigation, the
diversity and health of the local economy and envi-
ronment (including the production and utilization of
renewable resources), the quantity and quality of
public access to the water, and the treaty rights of
federally recognized tribes;

*  The cumulative impacts of other potential exchange
requests on water dependent uses, nonrenewable
and renewable natural resources, and total aquatic
lands acreage managed by the department;

*  Themanageability of the land (i.e., among other ele-
ments, the department will consider whether the
exchange would result in greatly increased manage-
ment costs due to sediments liability issues, lack of
upland access, lack of proximity to other state-
owned shorelands or tidelands, or other factors).

The department will recommend shorelands and tide-
lands exchanges to the board for approval only when, in the
department's best judgment, the public benefits associated
with the exchange outweigh the negative impacts or other
diminution in public benefits.

Preproposal
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Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. If you have comments regarding the establishment
of criteria for exchanging tidelands and shorelands that will
achieve the benefits listed, please send them to Peggy Dor-
othy, Department of Natural Resources, P.O. Box 47000,
Olympia, WA 98504-7000, fax (360) 902-1775, phone (360)
902-1119 or Lee Stilson, Department of Natural Resources,
P.O. Box 47027, Olympia, WA 98504-7027, fax (360) 902-
1796, phone (360) 902-1786.

July 22, 1998
Kaleen Cottingham
Deputy Commissioner

Preproposal
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WSR 98-15-146
EXPEDITED REPEAL
. EMPLOYMENT SECURITY DEPARTMENT
[Filed July 22, 1998, 10:01 a.m.}

The Following Sections are Proposed for Expedited
Repeal: WAC 192-16-024 Definition of a "public agency"—
RCW 50.04.320 (4)(c).

Rules Proposed for Expedited Repeal Meet the Follow-
ing Criteria: Rule is no longer necessary because of changed
circumstances.

Any person who objects to the repeal of the rule must file
a written objection to the repeal within thirty days after pub-
lication of this preproposal statement of inquiry.

Address Your Objection to: Juanita Myers, Program
Coordinator, Ul Policy Unit, Employment Security Depart-
ment, P.O. Box 9046, Olympia, WA 98507-9046, phone
(360) 902-9665, fax (360) 902-9799, e-mail jmyers@esd.
wa.gov.

Reason the Expedited Repeal of the Rule is Appropriate:
RCW 50.04.320 (4)(c) had stated that settlements received by
individuals as a result of the termination of an employment
contract with a public agency would be considered remuner-
ation. WAC 192-16-024 was adopted to define the term
"public agency." During the 1998 legislative session, ESSB
6421 was passed. It deleted the phrase "public agency," mak-
ing the statute applicable to all employees. The term "public
agency" is not used elsewhere in Title 50 RCW. Therefore,
WAC 192-16-024 is no longer needed. Repeal of this rule
will have no impact on the regulated community and expe-

' dited repeal is appropnate.

July 20, 1998
Carver Gayton
Commissioner

(1] Expedited Repeal
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i WSR 98-15-005
PROPOSED RULES
GAMBLING COMMISSION
[Filed July 2, 1998, 12:49 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
10-095 on May 6, 1998.

Title of Rule: Operational procedures for bingo games,
awarding and accrual of prizes, WAC 230-20-102, 230-20-
125, and 230-20-249.

Purpose: Clarifies methods for the collection of fees.
Specifies the accrual method to require that games in which
prizes accrue are identified ahead of time on a record main-
tained on the licensee's premises; requires that money taken
out of accrued prizes are only used for actual prizes paid;
allows the total accrued prizes balance to reach two times the
total amount of prizes available on games in which prizes
accrue. Makes an adjustment to the merchandise give-away
rule to allow operators to award frequent player points,
instead of merchandise, during giveaways.

Statutory Authority for Adoption: RCW 9.46.070.

Summary: Changes will ensure that the accounting for
accrued prizes is consistent for all bingo games; allows an
operator the ability to award extra frequent player points
instead of merchandise gifts on the eight giveaway occasions
per year; reduces the paperwork and the time an operator
must spend accounting for tickets.

Reasons Supporting Proposal: See Summary above.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Lacey, (360) 438-7654 ext. 374; Implementa-
tion: Ben Bishop, Lacey, (360) 438-7640; and Enforcement:
Sherri Winslow, Lacey, (360) 438-7640 ext. 301.

Name of Proponent: Staff, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose and Summary above.

Proposal Changes the Following Existing Rules: See
Purpose and Summary above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Proposal is exempt
under RCW 19.85.025(2); therefore, a small business eco-
nomic impact statement is not required.

Section 201, chapter 403, Laws of 1995, does not apply

to this rule adoption. This agency does not choose to make
section 201, chapter 403, Laws of 1995, apply to this rule
adoption.

Hearing Location: DoubleTree Inn, 1507 North First
Street, Yakima, WA 98901, (509) 248-7850, on September
11, 1998, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Susan
Green by September 1, 1998, TDD (360) 438-7638, or (360)
438-7654 ext. 302.

Submit Written Comments to: Susan Arland, Mailstop
42400, Olympia, WA 98504-2400, fax (360) 438-8652, by
September 1, 1998.

Date of Intended Adoption: September 11,.1998.

July 2, 1998
Susan Arland
Public Information Officer

11]
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AMENDATORY SECTION (Amending WSR 98-04-024,
filed 1/28/98, effective 7/1/98)

WAC 230-20-102 Bingo prizes—Record of winners.
All payments of prizes for bingo games shall be accounted
for and documented in a manner that affords independent ver-
ification of the amount paid and the fact of distribution to
winners. Provided, That Class A and B bingo licensees,
organizations conducting bingo under the provisions of RCW
9.46.0321, and bingo activities conducted at a qualified agri-
cultural fair are exempt from all portions of this rule if the
requirements of WAC 230-08-015 are followed. Payment of
all prizes shall be documented using the following proce-
dures:

(4 . . ; Theoni .
forbingoprizes?)

(1) A prize receipt shall be completed for each prize
awarded at bingo games: Provided, That merchandise prizes
with a cost or fair market value of fifteen dollars or less may
be receipted on a single log sheet as allowed in subsection (4)
of this section. The following minimum information shall be
recorded for each prize awarded:

(a) The date;

(b) The game number;

(c) The complete name and address of the winner: Pro-
vided, That an address of the winner is not required if prizes
greater than $300 are paid by check or a combination of cash
or check and:

(1) Checks are drawn on the licensee's gambling bank
account;

(i1) Checks are made payable only to the winner: Pro-
vided, That checks for prizes won by players under age eigh-
teen may be made payable to the guardian or immediate fam-
ily member accompanying the player; _

(ii1) The game number and prize receipt number are
notated on the check;

(iv) Checks used are of a type that provides a duplicate
copy. The copies become a part of the daily bingo records and
must be maintained as such;

(v) All original checks are returned by the bank to the lic-
ensee. Original checks shall be available for inspection upon
demand by the commission; and

(vi) Checks drawn on the licensee's gambling account
are not cashed or otherwise redeemed by the licensee or on
the licensees premises.

(d) The dollar amount of the prize or the licensee's cost
of noncash prizes;

(e) A full description of all noncash prizes;

(f) The check number, if any portion of the prize is paid
by check; and

() The initials of the bingo worker making the payout
and the cashier making the payment.

(2) Prize receipts shall be consecutively issued in an
ascending order. Prize receipts bearing a number below the
highest number issued during a session shall be voided and
retained with the daily records.

(3) The original of each prize receipt shall be given to the
winner and a duplicate copy shall be retained by the licensee
as a part of its records for a period of not less than three years.

Proposed
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(4) Merchandise prizes with a cost or fair market value
of fifteen dollars or less may be receipted on a merchandise
prize receipt log. A separate merchandise prize receipt log
shall be maintained for each session used, and retained as a
part of the bingo daily records. At a minimum, the following
information must be recorded on the log:

(a) The date and session;

(b) The game number;

(c) The complete name of the winner printed,

(d) The cost of the prize or fair market value of the prize
if donated;

(e) A full description of the prize;

() The initials of the person distributing the prize; and

(g) The criteria for awarding the prizes.

(Hew-must-prizereceipis-be-prinied?))

(5) Prize receipts shall be printed by a commercial
printer and meet the following standards:

(a) Manufactured of two-part, self-duplicating paper that
provides for an original and a duplicate copy;

(b) Imprinted with the name of the licensee and a consec-
utive ascending number that does not repeat in at least
100,000 occurrences: Provided, That Class E and smaller lic-
ensees may utilize receipts that are not imprinted with the lic-
ensee's name and which the consecutive number does not
repeat in at least 1,000 occurrences; and

(c) Provide space for the licensee to record the informa-
tion required by subsection (1) above.

((WheH-eeords—muﬂ{—a-keémee-keepﬁihﬁhé-ﬂeq*fﬁﬂeﬁ'Qf
prizereceipts?))

(6) All prize receipts purchased or otherwise obtained
must be accounted for by the licensee. Prize receipts pur-
chased or otherwise obtained by the licensee shall be docu-
mented on a vendor's invoice. This invoice, or a photo-copy
thereof, shall be maintained on the premises and available for
inspection by commission staff. The following information
shall be documented on the purchase invoice:

(a) Name of the vendor;

(b) Name of the purchasing organization,

(c) Date of purchase;

(d) Number of receipts purchased; and

(e) The beginning and ending receipt number.

(a))) icensees may estabhsh an accrued pnze fund fo
any game or set of games that have a progressive prize or
offer a jackpot prize if special conditions are met during the

game. Contributions to the accrued prize fund shall be
treated as prizes awarded during the current session if the fol-
lowing conditions are met:

(a) Each game or set of games that offers a prize included
in the accrued prize fund must be identified by the licensee
prior to making contributions for such games:

Proposed
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(b) The licensee shall maintain a record, in an approved
format. of all such games with at least the following informa-

(i) The name of the game or set of games:

(i1) The sessions at which the game or set of games is

played;
(iii) The game number(s) at each of the sessions the

game or set of games is played.

(iv) The amount that will be added to the accrued prize
fund each time the game or set of games is played:

() A description of how the contribution amount was

determined:

(vi) The maximum accrued prize fund balance that will
be reached for all games; and

(vii) The date of the most recent changes to this record,;
(c) Prize receipts will be issued only when the prize is
actually awarded

) (& Once an election is made to accrue prizes for a
particular game((-etH-inereases-to-thatprize-must-be-geerued))
or set of games, the predetermined contribution amount must
be added to the accrued prize fund each time the game or set

of games is played, until the accrued prize fund reaches the
max1mum balance

sess;e;:—;&%;eh—they—&re—meseaﬁed—))

(e) Once the maximum is reached. no contributions will
be made until the accrued prize fund balance has been
decreased for a prize paid:

(f) Full details of accrued prizes outstanding at the end of
each_calendar quarter will be furnished on the licensee's
activity report;

(g) A reconciliation of the prize fund shall be made on
each "Daily summary - Cash control" record;

((6®)) (h) The amount of prize accrued shall be deposited
in the gambling receipts account per WAC 230-12-020;

((¢2))) (i) The balance of the gambling receipts banking
account shall not be reduced at any time below the amount of
prizes accrued and currently being offered: Provided, That
accrued prizes may be transferred to a special bank account,
for this purpose, if the balance is maintained at a level equal
to or greater than the amount of prizes accrued and currently
being offered; ((and

(h n tha auan manacgarmaant alao

aH-aetivityreports-and-taxreturnspreviously submittedto
reflect-the-sctual-prizes-awarded:)) (]) At no time shall the
total accrued prize balance exceed two times the total amount
of prizes available on the games identified in (a) of this sub-

section; and
(k) The accrued prize fund shall not be utilized for any

purpose other than accumulating bingo prizes and the balance

shall not be reduced except under the following circum-
stances:

(1) When prizes are actually awarded:

(ii) If management elects to discontinue games for which
prizes were accrued. In this event, the operator shall amend
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all activity reports and tax returns that are affected by the

action and which have been filed.

AMENDATORY SECTION (Amending Order 303, filed
11/21/96, effective 12/22/96)

WAC 230-20-125 Discounts and promotional gifts—
Authorized—Limits. To increase profits from bingo games
and enhance the entertainment aspect of such, licensees may
conduct limited promotional activities. The following restric-
tions and procedures apply to promotional activities con-
ducted as a part of bingo games:

(What-generat-res
Honsfor-bingo?))

(1) Licensees may promote bingo games by providing
players discounts or gifts of nominal value on up to eight
occasions annually under the following conditions:

(a) Licensees may offer players discounts or reductions
in the price to play bingo for purposes of evaluating the effec-
tiveness of advertising of bingo games if:

(1) Discounts are only awarded to players that present a
coupon that was issued by the licensee for a specific date and
session,;

(i1) Coupons shall not be available on the licensed pre-
mises: Provided, That this section does not prevent the sale
of newspapers in which such coupons are printed on the
licensed premises;

(iii) Coupons are printed in newspapers or similar media
that are normally sold or delivered to an individual's resi-
dence;

(iv) The discount does not exceed fifty percent of the
minimum cost to play or three dollars, whichever is less;

(v) Any conditions or restrictions of the discount are dis-
closed in all advertisements offering the discount; and

(vi) Records required by subsection (2) of this section
are maintained.

(b) Licensees may award promotional gifts to players if:

(1) Only merchandise gifts with a cost to the licensee of
no more than three dollars per gift are awarded;

(i1) The gifts are treated as prizes; and

(iii) A record is completed for each session setting out
the criterion for selecting the recipients, the number of gifts,
and total cost of the gifts.

((Hhat-arethe—generalreceiptingand-recordkeeping
requirementsfor-disconnts-andpromotionalgifis?))

(2) Licensees shall use the combination receipting
method set forth in WAC 230-20-108 to record discounts
awarded by this section. All discounts shall be recorded on
the cash register receipt during the sales transaction,

(3) Records must be maintained as a part of the daily
bingo records that provide full details of each discount or gift
awarded. All discounts must be reconciled to sales and cash
on the "Bingo daily record-Cash control" record. Such
records must include at least the following details:

' (a) Time and date of the activity,
(b) Full description of the activity, including any condi-
tions or restrictions;
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(c) A copy of all advertisements for such promotions;
and

(d) All coupons or "frequent player" cards redeemed
which shall include the name, address, and birth date of cus-
tomers redeeming such.

(4) Licensees may provide special recognition gifts to
players during the calendar week of their birthday. These
gifts are excluded from the eight occasion limitation if the
following requirements are met:

(a) Such gifts shall not exceed a value of three dollars;

(b) The recipient's name and date of birth are recorded,
and

(c) These gifts are treated as prizes and applicable
records are maintained.

((H bert—res i Otions

(5) Licensees may promote bingo games by offering
incentives to players which are based on the customer partic-
ipating in games for a specific number of sessions, playing
during a session when promotional gifts are awarded to play-

ers, as authorized by subsection (1)(b) of this section, or for
spending a specific dollar amount to play bingo over a period
of time if:

(a) These "frequent player" incentives ((shel—be)) are
redeemed only for promotlonal marketmg glfts((—whese-eest-

);

(b) These incentives ((shal-be)) are accumulated in the
form of "credits" or "points" that equate to a specified num-
ber of dollars spent by the player;

(c) The redemption value of points or credits awarded

under this section does not exceed:

(1) One-half of one percent of the total dollar amount

spent by a player and recorded through the cash register
method of recording bingo sales: or

(ii) Three dollars for each occasion that points or credits
are awarded as promotional gifts under authority of subsec-

(d) Such credits or points shall have no cash or partial
redemption value;

((¢&)) (e) Players shall be informed of any expiration
date of points or credits eamned;

((¢e) (f) The licensee shall develop a control system to
account for points or credits issued, redeemed, or expired.
Credits or points shall be controlled by issuing points at the
time of cash register receipting method sale and recorded
either with a computer-based tracking system or approved
manual system. The following conditions apply to accumula-
tion records:

(1) If cards are used, cards shall meet all of the require-
ments set forth for tickets used for receipting for bingo
income in WAC 230-20-104 and the recording of credits on
such cards shall be accomplished by means under control of
the licensee, such as stamps, punches, employee initials, etc.;
and

Proposed
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(ii) Computer-based records used to record points shall
be approved by the commission staff.

AMENDATORY SECTION (Amending Order 303, filed
11/21/96, effective 12/22/96)

WAC 230-20-249 Three number speed bingo—
Operational procedures—Restrictions. Licensees may
play "speed bingo" if the conditions set forth in this section
are followed:

(1) For purposes of this section, "three number speed
bingo" is defined as a bingo game that:

(a) Is played using a reduced number of balls and special
cards with less than twenty-five spaces;

(b) The rate of calling numbers is faster than normal;

(c) The price to play includes an "ante," which is retained
by the licensee, and a wager that begins at three units and
decreases by one for each number covered on a player's card,
and

(d) players compete against all other players for a pool of
prizes that varies according to the numbers covered by play-
ers during the game;

(2) The following restrictions apply to speed bingo:

(a) The price to play speed bingo, including wagers, shall
not exceed two dollars per card, per game,

(b) The price to play shall be the same for each card,

(c) The licensee shall not retain any part of players'
wagers and all wagers not covering a called number on a
player's card shall be paid to winners. If there is more than
one winner, wagers shall be equally split among all winners:
Provided, That licensees may develop a scheme for splitting
odd numbers of chips between winners; and

(d) Gross gambling receipts for speed bingo shall be only
the amount of fees collected from players for tickets to partic-
ipate and excludes wagers and prizes paid to players.

(3) Speed bingo shall be played as follows:

(a) The game shall be played using thirty numbered
balls, with numbers one through seventy-five available for
use;

(b) Special cards that have three spaces imprinted with
numbers that correspond to the numbers on the balls utilized
for play;

(c) (Fiekets-shell-be-used-by-players-to-partieipate-in-the

@) The licensee may elect to collect fees by charging
a set amount for each card for the entire session or an amount

per card for each game:

(d) The ticket receipting method set forth in WAC 230-
20-105 shall be used to receipt for income received to play
games._In addition, the following requirements shall be met:

(i) _All tickets sold and collected must be canceled by
stamping the calendar date on the ticket at the time of sale or
permanently defacing the tickets when collected.

Proposed
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(i) All tickets sold for per session fees shall be

accounted for using the combination receipting method set
forth in WAC 230-20-108;

((ev)ﬁ}l—ﬂekets-skmﬂ-be-s%mped%he-e&leﬂdar-d&te

@) (iii) Tickets sold and collected from players shall
be reconciled to cash for each session((x));

(D)) (e) Wagers shall be made and prizes paid using
wagering chips. Wagers may be valued at any price as long as
the total value of wagers and ((tiekets)) fees does not exceed
two dollars per card, per game. The requirements of WAC
230-40-070 shall be followed for wagering chips and banking
services,_For licensees charging a flat fee per session to par-
ticipate, the fee per game shall be determined by dividing the
fee per session by the minimum number of games to be
played;

((¢)) (O Each player pays the licensee one ticket for
each bingo card played for each game;_Provided, That when
the licensee charges a per session fee, the player's ticket and
cash register receipt must remain visible and on the table at
all times during the game;

() () Each player's beginning wager is three chips
for each bingo card played during any single game. A player
must have three chips for each card being played prior to the
beginning of the game;

((&)) (h) During play of the game, players place a
wagering chip on each number on their cards that is matched
with called numbers. Once a wagering chip is used to cover a
valid number, it is retained by the player and no longer avail-
able to be won by the game winner(s). Wagering chips must
remain on the number on the card until all losing wagers are
collected from players by the licensee. The bingo worker col-
lecting wagers must verify that covered numbers are valid;

(&) (1) The first player to cover all three numbers on
any card is the winner;

(@) () After the winning card is verified, all unpro-
tected chips are collected from all players and paid to the
winner.

(4) The following WAC sections are not applicable to
speed bingo:

(a) WAC 230-20-010 (1)(b) requiring all prizes available
to be disclosed to players prior to their paying to participate:
Provided, That licensees shall disclose the per-card cost to
play and the amount of wagers required to play a single card;

(b) WAC 230-20-240(2) requiring that seventy-five
balls, numbered one through seventy-five, be used to conduct
games;

(c) WAC 230-20-240 (4)(a) requiring bingo cards to
have twenty-five spaces;

(d) WAC 230-20-240(5) requiring Class F and above lic-
ensees to use disposable or electronically-generated bingo
cards;

(e) WAC 230-20-101 regarding the ticket receipting
method;

(f) WAC 230-20-246(6) requiring the symbol or number
to be displayed to players: Provided, That the symbol or
number must be displayed by use of a flashboard required by
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WAC 230-20-240(3) and the flashboard and audio system nomic impact statement is not required pursuant to RCW

shall be fully functional; and 19.85.030 (1)(a). The proposed rule making does not impose
' (g) WAC 230-08-080(2) and 230-20-102 regarding more than a minor cost on businesses in an industry.
records for prizes awarded. Section 201, chapter 403, Laws of 1995, does not apply

to this rule adoption. The content of the proposed rules are
explicitly and specifically dictated by statute.
Hearing Location: Highways-Licenses Building, Con-

WSR 98-15-014 ference Room 413, 1125 Washington Street Southeast,
PROPOSED RULES Olympia, WA 98507, on August 27, 1998, at 10:00 a.m.
DEPARTMENT OF LICENSING Assistance for Persons with Disabilities: Contact Pat
[Filed July 2, 1998, 1:58 p.m.] Zlateff by August 15, 1998, TDD (360) 664-8885, or (360)
Onginal Notice 9023718
: . Submit Written Comments to: Patrick Zlateff, Rules
09- Olgg:p roposal statement of inquiry was filed as WSR 98- Coordinator, Title and Registration Services, P.O. Box 2957,

Olympia, WA 98507-2957, fax (360) 664-0831, by August

Title of Rule: Disabled person special parking privi- 15. 1998 .
leges, chapter 308-96A WAC. ’ ‘ . 3
Purpose: 1. Implementation of 2SSB 6190, 1998 legisla- Date of Intended Adoption: October 29, 1998. S
ti . July 2, 1998 R=
ive session. - =
2. To meet the crteria set forth in Governor Locke's ) Nancy S. Kelly, Administrator ==
Executive Order 97-02. Title and Registration Services
3. To better account for renewals of disabled person
parking placards. AMENDATORY SECTION (Amending WSR 97-02-001,

Statutory Authority for Adoption. RCW 46.16.381, filed 12/19/96, effective 1/19/97)
46.01.110, 46.16.276. ’

Summary: Amending WAC 308-96A-306 Defini- WAC 308-96A-306 Definitions—Disabled person
tions—Disabled person special parking privileges; repealing special parking privileges. For the purposes of determining
WAC 308-96A-310 Application—Disabled person parking eligibility for special disabled person parking placards and
privileges, 308-96A-315 Temporary placards, 308-96A-320 license plates, the following definitions apply:
Cardiovascular disease or cardiac condition, 308-96A-325 (1) ((“Rublie-trenspertation-autherittes’are-those-entities

' Loss of disabled person parking placard, plate, 308-96A-330 operating

Application for organization disabled person parking plac-
ards, 308-96A-335 Organization special parking privilege
placards—Transfer limitations, 308-96A-340 Disabled per-
son parking privileges—Validation term and 308-96A-341
Individual disabled person parking privileges no longer valid;
and new sections WAC 308-96A-311 General provisions,
308-96A-312 Temporary disabled person placard, 308-96A -
313 Permanent disabled person parking placard/photo ID—
Individual, 308-96A-314 Special disabled person license
plates—Individual, and 308-96A-316 Permanent placard and
special disabled person license plates for organizations.

Reasons Supporting Proposal: Meet criteria supporting
Governor Locke's Executive Order 97-02 and implementa-
tion of 2SSB 6190, 1998 legislative session.

Name of Agency Personnel Responsible for Drafting:
Patrick Zlateff, 1125 Washington Street Southeast, Olympia,
(360) 902-3718; Implementation and Enforcement: Evelyn
Barker, 1125 Washington Street Southeast, Olympia, (360)
902-3811.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated 0
Effects: The implementation of 2SSB 6190 to better control pensing-of-hearing-aids—dentistry—or-dental-hygien

the use of disabled person parking privileges. The antici- 15t)) "Licensed physicia“ means, for thc’: purpose of deter-
pated effects will be a clarification of the above mentioned mining the disability that limits the ability to walk that meets

n M . n ..
ot efHeres-ownRea o ea5ea—-o GSHREtO8

requirements. the criteria set forth in RCW 46.16.381(1), a health care pro-
Proposal Changes the Following Existing Rules: Clarify vider licensed by the department of health to provide health
sections needed and repeal those no longer required. care in the ordinary course of business or practice whose

No small business economic impact statement has been ordinary practice includes those areas covered in the statute.
prepared under chapter 19.85 RCW. A small business eco- Licensed physician includes medical doctors and osteopaths.

[5] Proposed
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For purposes of RCW 46.16.381 (1)(b) and (c), licensed phy-

sician also includes chiropractors. Licensed physician does
not include persons licensed in the professions of optometry,
fitting and dispensing hearing aides. dentistry or dental
hygienist.

(2) "Permanent” means a licensed physician has certified
that the qualifying disability condition is expected to last at
least five years.

(3) "Permit" means the eligibility for the placard, photo
ID or special license plate(s).

" (4) "Photo ID" means the identification card referred to
in RCW 46.16.381(3).

(5) "Private carriers” means those entities contracting

with public transportation authorities to transport persons
with disabilities described in RCW 46.16.381.

(6) "Privilege” means the right to utilize the benefits
associated with the permit.

(7) "Privilege expiration date" means:

(a) The last day of the month specified on a temporary
placard; or

(b) Not less than five vears from the month and year of
issuance of a permanent placard, as specified by the depart-
ment on the placard.

(8) "Public transportation authorities" means those enti-
ties operating motor vehicles owned or leased by Washington
state. or a town, city. county. municipality, or metropolitan or
municipal corporation within the state, or United States gov-
ernment agencies or Indian nations used for the primary pur-
pose of transporting persons with disabilities described in
RCW 46.16.381.

(9) "Signature" means any memorandum, mark, or sign

made with intent to authenticate an application for a placard,
or the subscription of any person thereto as provided in RCW

9A.04.110(23).

NEW SECTION

WAC 308-96A-311 General provisions. (1) How do 1
qualify for a disabled person parking privilege?

In order to qualify for a disabled person parking privi-
lege, a licensed physician must certify that you meet one of
the requirements listed in RCW 46.16.381(1).

(2) What types of placards are issued?

The types of placards you may receive are:

(a) Temporary for a period of up to six months; or

(b) Permanent.

(3) How do I apply for a disabled person's parking
privilege?

To apply for the disabled person's parking privilege, a
licensed physician must complete and certify his or her por-
tion of the application. Then, you must complete and sign
your portion of the application and submit it to the depart-
ment as provided in WAC 308-96A-312 (temporary placard),
WAC 308-96A-313 (permanent placard) or WAC 308-96A-
314 (special license plates).

(4) How long is the disabled person's parking privi-
lege valid?

The temporary privilege, as certified by the licensed
physician, is valid for up to six months from the date of issu-
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ance. The permanent privilege is valid for five years from the
date of issuance by the department for the privilege.

(5) When is the disabled person's parking privilege
no longer valid?

The disabled person's parking privilege is no longer
valid:

(a) Upon expiration of the privilege;

(b) Upon death of the disabled person;

(c) If the disability no longer exists; or

(d) If the privilege was issued in error.

(6) What are the penalties for violating the law on dis-
abled person's parking privilege?

() It is a gross misdemeanor with a penalty of up to one
year in jail and a fine of five thousand dollars, or both, to pro-
vide false information on an application for a disabled park-
ing permit.

(b) It is a traffic infraction with a penalty of two hundred
fifty dollars for any unauthorized person to:

(i) Use a disabled person parking placard, special license
plates or photo ID card;

(ii) Obtain special license plates, a disabled person park-
ing placard or photo ID card in any manner not established by
law.

(c) It is a parking infraction, with a penalty of two hun-
dred fifty dollars for a person to:

(i) Exercise the parking privilege without special license
plates or a disabled person parking placard,

(i1) Block the access aisle or ramp located next to a space
reserved for physically disabled persons.

(d) The court may impose an additional penalty, which is
sufficient to reimburse the local jurisdiction for any costs
incurred in removal and storage of the improperly parked
vehicle.

NEW SECTION

WAC 308-96A-312 Temporary disabled person
parking placard. (1) Where and how may I obtain a tem-
porary disabled person parking placard?

You may obtain a temporary disabled person parking
placard by mail or at any vehicle licensing office or driver
licensing-licensing services office. You must submit a com-

pleted and signed application certified by a licensed physi-

cian.

(2) How long does the temporary disabled person
parking placard last?

The temporary disabled person parking placard may last
for up to six months from the date of issuance by the depart-
ment.

(3) Can my temporary disabled person parking plac-
ard be extended?

No. If your condition continues beyond the expiration
date, you may obtain a new temporary disabled person park-
ing placard by submitting a completed and signed new appli-
cation certified by a licensed physician.

(4) What happens if the temporary disabled person
parking placard is lost, mutilated, destroyed, or stolen?

If you wish to replace your temporary disabled person
parking placard, complete and sign a statement explaining
what happened to the placard. A new temporary disabled




Washington State Register, Issue 98-15

person parking placard will be issued indicating the original
expiration date.

(5) When is the temporary disabled person parking
placard no longer valid?

The placard is no longer valid:

(a) Upon expiration of the privilege;

(b) Upon death of the disabled person;

(c) If the disability no longer exists;

(d) If a replacement placard has been issued; or

(e) If the privilege was issued in error.

(6) What should I do when my temporary placard is
no longer valid?

You should destroy it.

(7) If I qualify for a temporary disabled person park-
ing privilege, how is the privilege identified?

You may receive one temporary placard.

NEW SECTION

WAC 308-96A-313 Permanent disabled person
parking placard/photo ID—Individual. (1) Where may 1
obtain a permanent disabled person parking placard(s)
and photo ID card?

You may obtain the permanent disabled person parking
placards and photo ID card only from drivers licensing-
licensing services offices.

(2) Why is the photo ID issued?

The photo ID is 1ssued to assist law enforcement in
determining that the person who is using the disabled person
'parking placard is the person to whom the placard was issued.

(3) Must I present the photo ID upon request of law
enforcement?

Yes.

(4) What do I need to receive the photo ID card?

You need:

(a) Completed application; and

(b) Proof of identity which includes the following:

(1) Washington drivers license;

(1i)) Washington identification card;

(i11) Other valid identification document specified by
RCW 46.20.035,

(1v) Affidavit of parent, guardian, or person with power
of attorney; or

(v) Affidavit of individual applying for disabled person
parking permit.

(5) When does the permanent disabled person park-
ing placard(s) expire?

The permanent disabled person parking placard(s) is
issued for not less than five years from the month and year of
issuance, and expires on the last day of the month specified
on the placard. Example: If a permanent placard is marked
to expire in May 2003, it expires on May 31, 2003. The
department may issue a placard for a period of longer than
five years from the month and year of issuance, but for no
more than six years, as may be necessary to stagger the per-

manent placard renewal workload.
' (6) How do I replace a permanent disabled person
parking placard that has become lost, mutilated,
destroyed, or stolen?

WSR 98-15-014

If you wish to replace your permanent disabled person
parking placard, complete and sign a statement explaining
what happened to the placard and return your existing photo
ID card. A new permanent disabled person parking placard
and photo ID will be issued indicating the original expiration
date.

(7) How do I replace my photo ID that has become
lost, mutilated, destroyed or stolen?

In order to replace your photo ID, you must appear in
person at a driver licensing-licensing services office. You
shall complete and sign a statement explaining what hap-
pened to the photo ID, and present proof of identity as pro-
vided in subsection (4) of this section. A new photo ID will
be issued indicating the previously issued placard number(s).

(3) How do I renew my permanent disabled person
parking placard(s)?

The department will mail you a renewal notice thirty
days prior to expiration. The permanent parking placard is
renewed by submitting a completed renewal notice or new
application with existing photo ID card or proof of identity as
provided in subsection (4) of this section at a driver licensing-
licensing services office. You will receive new permanent
disabled person parking placards and a new photo ID.

(9) When are the permanent disabled person parking
placard(s) no longer valid?

The' permanent disabled person parking placard is no
longer valid:

(a) Upon expiration of the permanent placard;

(b) Upon death of the disabled person;

(c) If the disability no longer exists;

(d) If the privilege was issued in error; or

() If a replacement permanent parking placard has been
1ssued.

(10) If 1 qualify for a permanent disabled person
parking privilege, how is the privilege identified?

You may receive:

(a) One placard;

(b) One set of special license plates;

(c) One placard and one set of special license plates; or

(d) Two placards.

(11) How do I obtain a second permanent disabled
person parking placard?

You may obtain a second placard upon written request.

NEW SECTION

WAC 308-96A-314 Disabled person special license
plates—Individual. (1) Where can I obtain a disabled per-
son special license plate?

Disabled person special license plates are available at
vehicle licensing offices only.

(2) How do I obtain disabled person special license
plates?

In order to receive disabled person special license plates:

(a) Your name must be shown on the department's record
as being a registered owner of the vehicle; and

(b) You must submit a completed application certified by
a licensed physician or have a disabled person privilege
established with the department.

Proposed
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(3) When do the disabled person special license plates
expire?

The disabled person special license plate carries the
expiration date of your vehicle registration and must be
renewed annually. The privilege to use the disabled person
special license plate expires five years from the month of
issuance of the privilege.

(4) May I have a disabled person placard when I have
the disabled person special license plate?

Yes, you may have one disabled person placard in addi-
tion to your disabled person special license plates.

(5) When are the disabled person special license
plates no longer valid?

The disabled person special license plates are no longer
valid when:

(a) The plates expire;

(b) The privilege expires;

(c) Upon death of the disabled person,

(d) If the disability no longer exists; or

() If the privilege was issued in error.

(6) How do I replace a disabled person's special
license plates if they become lost, mutilated, destroyed, or
stolen?

You shall complete and sign a statement explaining what
happened to the disabled person's special license plates. New
special disabled person's license plates will be issued indicat-
ing the original expiration date. This voids the previously
issued plates.

NEW SECTION

WAC 308-96A-316 Permanent placard and disabled
person special license plates for organizations. (1) When
can a qualifying organization exercise the privilege?

Only when transporting any person who meets the crite-
ria under RCW 46.16.381(1).

(2) How does an organization qualify for disabled
person's special license plates and permanent disabled
person's parking placards?

The organization must meet the criteria in RCW
46.16.381(3).

(3) How does a qualifying organization apply for dis-
abled person's special license plates and permanent dis-
abled person's parking placards?

The organization must submit a properly completed dis-
abled person parking privileges organization application to
the department with appropriate documentation as indicated
on the application.

(4) Where does a qualifying organization obtain dis-
abled person's parking placard(s) or disabled person's
special license plates?

A qualifying organization may obtain permanent dis-
abled person's parking placard(s) only from driver licensing-
licensing services offices. Disabled person's special license
plates may be applied for at any vehicle licensing office.

(5) Is a qualifying organization issued a photo ID?

No. A photo ID may not be issued for an organization.

(6) When does the permanent disabled person's park-
ing placard(s) expire?

Proposed
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The permanent disabled person's parking placard(s)
expires five years from the date of issuance to the depart-
ment.

(7) When do the disabled person special license plates
issued to a qualifying organization expire?

The disabled person special license plates reflect the
expiration date of the vehicle registration and must be
renewed annually.

(8) How does a qualifying organization replace per-
manent disabled person's parking placards or disabled
person's special license plates if they become lost, muti-
lated, destroyed, or stolen?

The organization shall complete and sign a statement
explaining what happened to the placards or disabled person's
special license plates. New permanent disabled person's
parking placards or disabled person's special license plates
will be issued indicating the original expiration date. This
voids the previously issued permanent placards or plates.

(9) How does a qualifying organization renew their
permanent disabled person’s parking placard?

The department will send a disabled person's parking
renewal notice to the qualifying organization thirty days prior
to expiration. The privilege is renewed by submitting the
completed and signed renewal notice to the department. A
new application may be submitted in lieu of the renewal
notice. Upon receipt of the properly completed and signed
renewal notice or application the department will issue new
placards.

(10) When are the placard and disabled person spe-
cial license plates no longer valid?

Placard(s) and disabled person special license plates are
no longer valid when:

(a) The organization no longer qualifies;

(b) The organization's business license is canceled or
expires,

(c) The placard or disabled person special license plates
were issued in error; or

(d) A replacement has been issued.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 308-96A-310 Application—Disabled per-

son parking privileges.
WAC 308-96A-315
WAC 308-96A-320

Temporary placards.

Cardiovascular disease or
cardiac condition.

WA C 308-96A-325 Loss of disabled person park-

ing placard, plate.

WAC 308-96A-330 Application for organization
disabled person parking plac-

ards.

WAC 308-96A-335
privilege placards—Transfer,
limitations.

Organization special parking ‘
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WAC 308-96A-340 Disabled person parking

privileges— Validation term.

WSR 98-15-019
PROPOSED RULES
DEPARTMENT OF LICENSING
(Board of Registration for Professional

Engineers and Land Surveyors)
[Filed July 6, 1998, 12:22 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
11-025.

Title of Rule:
196-04 WAC.

Purpose: To repeal entire chapter.

* Statutory Authority for Adoption: RCW 18.43.035.

Summary: This, existing chapter contains provisions
dealing with the disposition of the licensing of marine sur-
veyors, the qualifications for the board executive officers
(registrar and assistant registrar). The provisions for marine
surveyor are obsolete and unnecessary. The provisions deal-
ing with the registrar and assistant registrar do not reflect the
current preferences of the board from the standpoint of what
licensing credential is, or is not, needed for these positions.
This proposal is to repeal the entire chapter (containing five
sections).” S

' Reasons Supporting Proposal: This repeal will remove
provisions that are either obsolete, unnecessary or in conflict
with the current and proposed practices of the board. This
repeal will not have a fiscal impact upon the Board of Regis-
tration, the Department of Licensing or the licensed engineers
and land surveyors of the state.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: George A. Twiss, 405
Black Lake Boulevard, Olympia, WA 98502, 586-3361.

Name of Proponent: Board of Registration for Profes-
sional Engineers and Land Surveyors, governmental.

Rule is not necessitated by federal law, federal or state
court decision. :

Explanation of Rule, its Purpose, and Anticipated
Effects: This proposal is to repeal chapter 196-04 WAC, that
is no longer needed or useful for the business practices of the
board. The repeal will have only a positive effect since it will
eliminate rules that are obsolete and provide needed flexibil-
ity to the board on their recruitment and hiring for its execu-
tive staff positions. )

Proposal Changes the Following Existing Rules: It will
repeal chapter 196-04 WAC. No new chapter or amendments
are proposed.

* No small business economic impact statement has been
prepared under chapter 19.85 RCW. This is a rule dealing
with internal agency procedures. There is no small business

Organization and jurisdiction, chapter

mpact.
' RCW 34.05.328 does not apply to this rule adoption.
Hearing Location: Department of Licensing, Business
and Professions Division, 405 Black Lake Boulevard, Con-
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ference Room No. 4, Olympia, WA 98502, on August 25,
1998, at 11:00 a.m.

Assistance for Persons with Disabilities: Contact Sha-
nan Gillespie, (360) 586-7568, by August 20, 1998, TDD
(360) 586-2788.

Submit Written Comments to: Rick Notestine, Board of
Registration, P.O. Box 9649, Olympia, WA 98507-9649.

Date of Intended Adoption: August 25, 1998.

July 6, 1998
George A. Twiss
Executive Director

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 196-04-010
WAC 196-04-020

Marine surveyors.

Branch of marine surveyor
discontinued.

WAC 196-04-025 Board of registration for pro-
fessional engineers and land
survey ors—Powers and

duties.

WAC 196-04-030 Chief executive of the board
' of registration for profes-
sional engineers and land sur-
veyors—Duties, qualifica-

tions.

WAC 196-04-040 Assistant registrar for board
of registration for profes-
sional engineers and land sur-
veyors—Duties, qualifica-

tions.

WSR 98-15-023
PROPOSED RULES
CLARK COLLEGE
[Filed July 6, 1998, 1:24 p.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
09-032.

Title of Rule: Chapter 132N-300 WAC, Grievance pro-
cedure—Discrimination.

Purpose:  To clarify college procedure for processing
grievances filed on the basis of discrimination or harassment,

Statutory Authority for Adoption: RCW 28B.50.140.

Statute Being Implemented: 29 USC Section 794, 20
USC Sections 1681 et seq., 42 USC Sections 2000¢ et al.

Summary: This rule clarifies college procedure for pro-
cessing of informal or formal grievances filed on the basis of
discrimination or harassment.

Reasons Supporting Proposal: Required as a condition
of receipt of federal financial aid.

Proposed
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Donna Kelly, 1800 East
McLoughlin Boulevard, (360) 992-2355.

Name of Proponent: Clark College, public.

Rule is necessary because of federal law, 34 CF.R.
104.7, 34 C.F.R. 106.8, and 34 CF.R. 110.25.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule states the college's policy on freedom from
discrimination and defines harassment as a form of discrimi-
nation. The rule describes the grievance procedure, both
informal and formal, and the steps for appeal to the college
president.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Clark College, Board Room, Baird
Administration Building, 1800 East McLoughlin Boulevard,
Vancouver, WA, on August 26, 1998, at 4 p.m.

Assistance for Persons with Disabilities: Contact Duane
Henry by August 1, 1998, (360) 992-2260.

Submit Written Comments to: Tana L. Hasart, fax (360)
992-2871, by August 1, 1998.

Date of Intended Adoption: August 26, 1998.

June 26, 1998

Tana L. Hasart
Interim President

Chapter 132N-300 WAC

GRIEVANCE PROCEDURE—DISCRIMINATION

NEW SECTION

WAC 132N-300-001 Statement of policy. (1) The col-
lege affirms a commitment to freedom from discrimination
for all members of the college community. The responsibil-
ity for, and the protection of, this commitment extends to stu-
dents, faculty, administration, staff, contractors, and those
who develop or participate in college programs. It encom-
passes every aspect of employment and every student and
community activity. The college expressly prohibits discrim-
ination against any person on the basis of race, sex, creed,
religion, color, national origin, age, sexual orientation, mari-
tal status, the presence of any physical, sensory or mental dis-
ability, or status as a disabled or Vietnam-era veteran.
Harassment is a form of discrimination.

(2) Definitions.

(a) Sexual harassment is a form of sex discrimination
which involves the inappropriate introduction into the work
or learning situation of sexual activities or comments that
demean or otherwise diminish one's self worth on the basis of
gender. Unwelcome sexual advances, requests for sexual
favors and other verbal or physical conduct of a sexual nature
constitute sexual harassment under any of the following con-
ditions:

(i) When submission to such conduct is made either
explicitly or implicitly a term or condition of an individual's
employment or academic standing.
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(i) When submission to or rejection of such conduct by
an individual is used as the basis for employment or academic
decisions affecting such individual.

(iii) When such conduct has the purpose or effect of
unreasonably interfering with an individual's work or aca-
demic performance or creating an intimidating, hostile,
offensive working or educational environment.

Sexual harassment often involves relationships of
unequal power and contains elements of coercion—as when
compliance with requests for sexual favors becomes a crite-
rion for granting work, study, or grading benefits. However,
sexual harassment may also involve relationships among
equals, e.g., student to student, as when repeated sexual
advances or demeaning verbal behavior have a harmful effect
on a person's ability to study or work.

Gender discrimination is the process of making a distinc-
tion in favor of, or against, a person or persons on the basis of
sex rather than on individual merit. If gender is taken into
account when making a decision regarding an employee,
except when it is a bona fide occupational qualification or is
otherwise authorized by law, or if an employee is sexually
harassed, that person has been subjected to gender discrimi-
nation.

(b) Racial harassment is defined as physical or verbal
conduct that is maliciously intended to harass, intimidate, or
humiliate a person or persons on account of race, color, or
national origin and that causes severe emotional distress,
physical injury or damage or destruction to the property of
another, or threatens and places a specific person or group of
persons in reasonable fear of harm.

(c) Disabilities. People with disabilities are persons with
a physical, mental, or sensory impairment which substan-
tially limits one or more major life activities. An individual
is disabled if he or she meets at least any one of the following
tests:

(i) He or she is substantially impaired with respect to a
major life activity; or

(ii) He or she has a record of such an impairment; or

(iii) He or she is regarded as having such an impairment.

(d) Disabled veteran. A person entitled to disability
compensation under laws administered by the U.S. Depart-
ment of Veterans Affairs, or a person whose discharge or
release from active duty was for a disability incurred or
aggravated in the line of duty.

(e) Vietnam-era veteran. A person who served on active
duty for a period of more than one hundred eighty days, any
part of which occurred between August 5, 1964, and May 7,
1975, and was discharged or released from duty with other
than a dishonorable discharge.

NEW SECTION

WAC 132N-300-010 Grievance procedure. (1) Any
person who believes she or he has been discriminated against
or harassed by Clark College or its employee(s) or agent(s)
on the basis of race, sex, creed, religion, color, national ori-
gin, age, sexual orientation, marital status, the presence of
any physical, sensory or mental disability, or status as a dis-‘
abled or Vietnam-era veteran, may lodge a formal grievance.
The college president delegates investigation of grievances
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on the basis of disability or disabled or Vietnam-era veteran
status to the ADA Compliance Officer (ADACO). The col-
lege president delegates investigation of all other discrimina-
tion/harassment grievances to the college's affirmative action
officer (AAO).

(a) Complaints should be filed within one hundred eighty
days from the most recent incident. Where extraordinary cir-
cumstances are shown, the one hundred eighty-day limit may
be waived by the ADACO or AAO.

(b) If the individualized education program (IEP) of a
student provides for enrollment at Clark College or con-
tracted special education or related services to be provided by
the college, the school district which developed the IEP shall
remain responsible for insuring that the requirements of
Chapter 392-172 WAC and the Individuals with Disabilities
Education Act, 20 U.S.C. secs. 1400 ef seq., including review
and revisions to the IEP, are met.

(2)(a) Step 1: Informal meeting. In an attempt to infor-
mally resolve the concern, the complainant may request a
meeting with the individual believed to have committed the
discriminatory act (the respondent) or with the appropriate
supervisor or president's designee. The time period in which
attempts to informally resolve the concern are made shall not
exceed thirty working days from the time the complaint is
lodged.

(b) Step 2: Formal grievance procedure. The com-
plainant may initiate a formal grievance.

(i) A formal grievance must be filed in writing and must
set forth the specific grievance(s) raised by the complainant,
including the dates, times, places, and circumstances sur-
rounding his or her complaint. A form for this purpose is
available from the ADACO or AAO; however, any written
document is acceptable. Formal complaints may not be filed
by e-mail.

(i1) Upon receipt of the grievance, the ADACO or AAO
will conduct an investigation which includes, but is not lim-
ited to, interview(s) with the complainant, the respondent,
and any additional persons necessary to determine the
merit(s) of the complaint. The investigation should be com-
pleted within thirty working days.

(ii1) Upon completion of the investigation, the ADACO
or AAO will present a written report, including findings and
conclusions to the complainant and the respondent. The
report may include a recommendation by the ADACO or
AAO for appropriate disciplinary or corrective action, or the
report may be sent to the designated dean or administrator to
determine appropriate disciplinary or corrective action.

(iv) If the complaint is found to be false and malicious,
the ADACO or AAO will notify the designated dean or
administrator for possible disciplinary action against the
complainant.

(c) Step 3: Presidential appeal. If the complaint is not
resolved at Step 2 the complainant may appeal to the college
president.

(i) The appeal must be made in writing within twenty-
one days after the report is issued.

(i) Within twenty days after receiving the appeal, the
college president or the president's designee will conduct the
presidential review and report the results in writing to both
the complainant and the respondent. The college president
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may affirm or modify the report, remand the case for further
investigation, or dismiss the appeal.

(iii) The wrtten results of the presidential review will be
considered final. No further intra-institutional appeal exists.

(3) If desired, inquiries or appeals beyond the institu-
tional level may be directed to:

(a) Equal employment opportunity commission.

{(b) Washington state human rights commission.

(c) Regional director, office of civil rights, department of
education.

WSR 98-15-035
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed July 8, 1998, 8:10 am.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Amending WAC 356-05-055 Board, 356-
05-210 Law enforcement personnel, 356-05-375 Scheduling
plan, 356-05-390 Seniority, 356-05-477 Washington general
service, 356-06-003 Scope, 356-06-020 Exemptions, 356-06-
040 Classified service, 356-06-050 Exempt service, 356-06-
080 Powers—Duties of the board, 356-06-100 Director—
Powers—Duties, 356-06-110 Federal preemption—Fair
Labor Standards Act, 356-06-120 Americans with Disabili-
ties Act of 1990—Federal and state preemption, 356-07-030
Description and location of departmental organization, 356-
07-040 General method of operation, 356-09-040 Affirma-
tive action program—Responsibilities—Department of per-
sonnel, 356-10-020 Classification plan—Revision, 356-10-
045 Employee appointment status—L ateral reallocation,
356-10-050 Employee appointment status—Upward reallo-
cation, 356-10-060 Allocation—Request for review, 356-14-
010 Compensation plan—General provisions, 356-14-026
Salary surveys—Application—Indexing, 356-14-031 Com-
pensation plan—Adoption, 356-14-045 Salaries—Compara-
ble worth, 356-14-070 Salary—Limits, 356-15-020 Work
period designations, 356-15-130 Special pay ranges, 356-15-
125 Assignment pay provisions, 356-18-050 Sick leave
credit—Purpose—Accrual-—Conversion, 356-22-180 Exam-
ination—Oral examining panel, 356-22-220 Veterans prefer-
ence in examinations, 356-22-230 Examinations—Noncom-
petitive, 356-26-030 Register designation, 356-26-040 Reg-
isters—Name removal for cause—Grounds enumerated—
Requirements, 356-30-143 Intergovernmental mobility, 356-
30-260 Probationary period—Provisions—Status of
employee, 356-30-320 Trial service—Reversion—Status,
356-34-090 Protests—Requirements for applicants, examin-
ees, and eligibles, 356-34-100 Agency hearings—General
provisions, 356-34-260 Appeals—Correction of rating, 356-
37-010 Board hearings—Procedure—Record, 356-37-020
Prehearing procedures—Exhibits, 356-37-030 Filing of pre-
hearing statements, 356-37-040 Scheduling of hearings, 356-
37-070 Ethical conduct before the board, 356-37-080 Service
of process, 356-37-130 Quashing, 356-37-140 Orders for dis-
covery, 356-37-150 Proof of charges, 356-37-160 Prehearing
conference, 356-39-020 Human resource development—
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State-wide philosophy/definition, 356-39-060 Human
resource development planning, 356-39-080 Review of agen-
cies' human resource development reports, 356-42-010 Mem-
bership in employee organization, 356-42-020 Determination
of bargaining unit, 356-42-055 Arbitration—Grievance—
Procedure, 356-42-080 Unfair labor practice, 356-42-082
Filing unfair labor practice charge, 356-42-083 Investigation
of and disposition of unfair labor practice charges, 356-42-
084 Answer to complaint—Unfair labor practice, 356-42-085
Amendment of complaint or answer—Unfair labor practice,
356-42-086 Hearing—Unfair labor practice, 356-42-088
Hearings and investigation—Unfair labor practice, 356-42-
089 Enforcement—Unfair labor practice, 356-42-100
Impasse arbitration, 356-42-105 Requests for arbitration,
356-46-030 Disclosure of political, religious affiliations—
Prohibited, 356-46-060 Agencies—Personnel and payroll
records, 356-46-125 Drug testing—Limitations—uses, 356-
49-010 Inter-system employment—Purpose, 356-49-020
Application of rules, 356-49-030 Eligibility—Definition,
356-49-040 Intersystem movement, 356-56-010 Application
of rules, and 356-56-035 Definitions; new WAC 356-05-178
Higher education system or higher education rules, 356-05-
198 Institutions of higher education, and 356-05-358 Related
boards; and repealing WAC 356-06-060 Personnel board—
Composition-—Appointment, 356-06-070 Personnel board—
Procedure—Quorum, 356-06-090 Director—Appointment—
Removal, 356-14-015 Salary and fringe benefit surveys—
Requirements, 356-14-021 Salary and fringe benefit survey
plans—Intentions—Content, and 356-14-035 Compensation
plan submittal—Intentions—Content.

Purpose: See Title of Rule above.
Statutory Authority for Adoption: Chapter 41.06 RCW.
Statute Being Implemented: RCW 41.06.150.

Summary: These rules are for clarification and are
housekeeping in nature.

Name of Agency Personnel Responsible for Drafting:
Sharon Peck, 521 Capitol Way South, Olympia, WA, (360)
753-0468; Implementation and Enforcement: Department of
Personnel.

Name of Proponent: Department of Personnel, govern-
mental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules are for clarification and are housekeep-
ing in nature.

Proposal Changes the Following Existing Rules: See
Explanation of Rule above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These rules relate to internal govern-
ment operations that are not subject to violation by a nongov-
ernmental party. Therefore, pursuant to RCW 34.05.328
[(5)1(b)(i1), section 201 does not apply.
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Hearing Location: Department of Personnel, 521 Capi-
tol Way South, Olympia, WA, on September 10, 1998, at
10:00 a.m.

Assistance for Persons with Disabilities:  Contact
Department of Personnel by September 3, 1998, TDD (360)
753-4107, or (360) 586-0509.

Submit Written Comments to: Sharon Peck, Department
of Personnel, P.O. Box 47500, fax (360) 586-4694, by Sep-
tember 8, 1998.

Date of Intended Adoption: September 10, 1998.

July 1, 1998

Dennis Karras

Secretary

Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 98-16 issue of the Register.

WSR 98-15-036
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed July 8, 1998, 8:12 am.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: New WAC 251-01-018 Agency and 251-
01-201 Higher education system or higher education rules;
amending WAC 251-01-030 Annual performance evalua-
tion, 251-01-045 Board, 251-01-110 Director, 251-01-150
Examinations, 251-01-160 Executive head exemption, 251-
01-305 Principal assistant exemption, 251-01-365 Related
boards, 251-01-410 System examination, 251-04-030 Scope,
251-04-040 Exemptions, 251-04-050 Powers—Duties of the
board, 251-04-060 Director, 251-04-070 Personnel officers,
251-04-160 Federal preemption—Fair Labor Standards Act,
251-04-170 Americans with Disabilities Act of 1990—Fed-
eral and state preemption, 251-05-010 Purpose, 251-05-030
Description and location of departmental organization, 251-
05-040 Method of operation, 251-05-060 Records—Avail-
ability—Copies, 251-05-070 Exemptions—Public records,
251-06-020 Classification plan—Adoption, 251-06-070
Allocation appeal, 251-06-090 Probationary period—Dura-
tion, 251-07-100 Temporary appointment records, 251-08-
021 Compensation plans—Salary survey, 251-08-051 Com-
pensation plans—Implementation, 251-08-090 Salary—Peri-
odic increment, 251-08-100 Periodic increment date, 251-
08-160 Payroll certification, 251-10-030 Layoff, 251-10-035
Layoff—Special employment programs, 251-11-030 Demo-
tion, suspension, reduction, dismissal—Cause for, 251-11-
050 Dismissal-—Grounds for—Notice, 251-11-090 With-
drawal or amendment of charges—Time limitation, 251-11-
120 Probationary period—Rejection, 251-11-130 Trial ser-
vice reversion, 251-12-073 Appeals from exempt status, 251-
12-075 Appeals from alleged violations of higher education
personnel law or rules, 251-12-076 Appeals from denial of
parental leave requests, 251-12-080 Appeals from demotion,
suspension, layoff, reduction in salary, separation, dismissed,
251-12-099 Filing of prehearing statements, 251-12-100
Hearings before the board, 251-12-104 Prehearing proce-
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dures—Exhibits, 251-12-105 Scheduling of hearings, 251-
12-220 Subpoenas—~Quashing, 251-12-230 Discovery—
Depositions—Interrogatories, 251-12-232 Prehearing con-
ference, 251-12-260 Restoration of rights, 251-12-500 Relief
from effect of board's order, 251-12-600 Remedial action,
251-14-052 Union shop representative election, 251-14-060
Contents of written agreements, 251-14-070 Unfair labor
practices—Management—Employee organizations, 251-14-
082 Investigation of and disposition of unfair labor practice
charges, 251-14-085 Amendment of complaint or answer—
Unfair labor practice, 251-14-087 Enforcement—Unfair
labor practice, 251-14-130 Arbitration—Grievance—Proce-
dure, 251-17-120 Examinations—Evaluation of, 251-19-060
Trial service period, 251-19-110 Permanent classified
employee interinstitutional and intersystem movement, 251-
19-120 Appointment—Temporary, 251-19-122 Written noti-
fication of temporary appointment, 251-19-140 Apprentice-
ship programs, 251-19-157 Workers' compensation—
Return-to-work—Program, 251-20-010 Employee perfor-
mance evaluation—Authority, purpose, use, 251-22-040
Holidays, 251-22-060 Vacation leave—Accrual, 251-22-165
Workers' compensation—Leave, 251-23-010 Affirmative
action—Authority, 251-23-020 Affirmative action plans—
Requirements—Approval, 251-23-030 Affirmative action
plans—Monitoring progress—Reporting, 251-24-010
Employee development—Authority, purpose, objective, 251-
24-030 Training and development programs—Contents, 251-
24-040 Higher education system training, and 251-25-050
State internship program—Application of rules; and repeal-
ing WAC 251-01-205 Hearing examiner, 251-04-150 State
Environmental Policy Act, 251-08-040 Compensation
plans—Submission to governor, 251-12-085 Hearing exam-
iners, 251-12-096 Declaratory orders, 251-12-097 Declara-
tory orders—Form, 251-12-290 Superior court appeals—
Preparation of record—Time limitations—Cost, and 251-12-
300 Supertor court appeals—Consideration of record.

Purpose: See Title of Rule above.

Statutory Authority for Adoption: Chapter 41.06 RCW.

Statute Being Implemented: RCW 41.06.150.

Summary: These rules are for clarification and are
housekeeping in nature.

Name of Agency Personnel Responsible for Drafting:
Sharon Peck, 521 Capitol Way South, Olympia, WA, (360)
753-0468; Implementation and Enforcement: Department of
Personnel.

Name of Proponent: Department of Personnel, govern-
mental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules are for clarification and are housekeep-
ing in nature.

Proposal Changes the Following Existing Rules: See

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.
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Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These rules relate to internal govern-
ment operations that are not subject to violation by a nongov-
emnmental party. Therefore, pursuant to RCW 34.05.328
[(5)](b)(i1), section 201 does not apply.

Hearing Location: Department of Personnel, 521 Capi-
tol Way South, Olympia, WA, on September 10, 1998, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact
Department of Personnel by September 3, 1998, TDD (360)
753-4107, or (360) 586-0509.

Submit Written Comments to: Sharon Peck, Department
of Personnel, P.O. Box 47500, fax (360) 586-4694, by Sep-
tember 8, 1998.

Date of Intended Adoption: September 10, 1998.

July 1, 1998
Dennis Karras
Secretary

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 98- 16 issue of the Register.

WSR 98-15-044
PROPOSED RULES
SOUTHWEST AIR POLLUTION
CONTROL AUTHORITY
[Filed July 8, 1998, 12:20 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
12-010.

Title of Rule: SWAPCA 400 - General Regulations for
Air Pollution Sources, 400-099 Per Capita Fees, 400-100
Registration Requirements and Operating Permit Fees, and
400-110 New Source Review.

Purpose: These rules establish the fee schedules for the
agency. These rules are being revised to document existing
fees and increase other fees necessary to maintain the budget
of the agency due to reductions in federal grant funds.

Statutory Authority for Adoption: RCW 70.94.141.

Statute Being Implemented: RCW 70.94.141.

Summary: Proposed changes add a new section to doc-
ument per capita fee assessments and revise fees for the reg-
istration and new source review programs.

Reasons Supporting Proposal: Fee increases are neces-
sary to maintain the current budget. No budget increase is
proposed. Fee increases are necessary to offset the reduction
in federal grant funds.

Name of Agency Personnel Responsible for Drafting
and Implementation: Paul Mairose, 1308 N.E. 134th Street,
Vancouver, WA, (360) 574-3058 ext. 30; and Enforcement:
Robert Elliott, 1308 N.E. 134th Street, Vancouver, WA,
(360) 574-3058.

Name of Proponent: Southwest Air Pollution Control
Authority, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

Proposed

PROPOSED



PROPOSED

WSR 98-15-044

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rule changes document the per capita fee
assessment for the agency as provided for under RCW
70.94.093. In addition, the per capita fee is proposed to be
increased from approximately twenty-five cents per person to
thirty cents per person. Registration fee changes are also pro-
posed to increase from $100 per emission unit to $200 per
emission unit. New source review fees are proposed to
increase by about $200 for each application source category.
These proposed fee increases only offset reductions in federal
grant funds. No budget increase is proposed.

Proposal Changes the Following Existing Rules: See
Explanation of Rule above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This agency is not sub-
ject to the small business economic impact provision of chap-
ter 19.85 RCW. However, a fee impact document has been
prepared by SWAPCA explaining the basis for the necessary
fee increases.

RCW 34.05.328 does not apply to this rule adoption.
Pursuant to RCW 70.94.141(1), section 201, chapter 403,
Laws of 1995, do not apply to this rule adoption. SWAPCA
is not voluntarily invoking the Laws of 1995.

Hearing Location: Southwest Air Pollution Control
Authority Office, 1308 N.E. 134th Street, Vancouver, WA,
on September 3, 1998, at 3:00 p.m.

Assistance for Persons with Disabilities: Contact Mary
Allen by August 28, 1998, TDD (360) 574-3058.

Submit Written Comments to: Paul Mairose, 1308 N.E.
134th Street, Vancouver, WA 98685-2747, fax (360) 576-
0925, by August 25, 1998.

Date of Intended Adoption: September 3, 1998.

July 8, 1958
Robert D. Elliott
Executive Director

NEW SECTION

SWAPCA 400-099 Per Capita Fees
[Statutory Authority: Chapter 70.94.093 RCW}

Each component city or town and county shall pay such
proportion of the supplemental income to the Authority as
determined by either one of two methods as provided under
RCW 70.94.093. The first method is based on the assessed
valuation of property within such city or town and county
limits bears to the total assessed valuation of taxable property
within the jurisdiction of SWAPCA. The second method is
based on the total population of such city or town and county
bears to the total population of the jurisdiction of SWAPCA.
In addition, a combination of the two methods is allowable
provided that such combination is shared at 50 percent each.
The SWAPCA Board of Directors has elected to use the sec-
ond method based on population (per capita). The "per cap-
ita" assessment has been established at 30 cents per person
for calendar year 1999 and is to include an ongoing annual
adjustment based on the consumer price index. The popula-
tion shall be determined by the most recent census, estimate
or survey by the federal bureau of census or any state board
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or commission authorized to make such a census, estimate or
survey.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION

SWAPCA 400-100 Registration Requirements and
Operating Permit Fees

[Statutory Authority: Chapter 70.94.141 RCW, 70.94,151 RCW,
70.94.162 RCW, 70.94.200 RCW, 70.94.331 RCW, and 70.94.395 RCW.
Original Board adoption 10/29/69 (Regulation 2 Sec 3); Amended by Board
12/18/79; Amended by Board 8/18/81; Amended by Board 3/20/84; 92-04-
030 filed 1/28/92, effective 2/28/92; 93-21-004 filed 10/7/93, effective
11/8/93; 95-17-084 filed 8/21/95, effective 9/21/95]

(1) Applicability. All sources or emission units that
emit contaminants to the ambient air shall be registered with
the Authority in accordance with this section as set forth in
RCW 70.94.151 except those sources or emission units spe-
cifically exempted by SWAPCA 400-100(3) and SWAPCA
400-101.

(2) General requirements.

(a) A unique registration number shall be assigned to all
sources required to be registered with SWAPCA and a sepa-
rate registration fee shall be provided for each air contami-
nant emission unit; provided that, an owner has the option to
register a process with a detailed inventory of air contaminant
sources and emissions related to the process. A registration
fee shall not be collected for exempt emission units identified
at SWAPCA 400-101.

—aocuracy—and-completeness-b -OWRHe ator:))
(b((e))) Registration information shall be provided on
forms supplied by the Authority and the forms shall be veri-
fied by the source and returned to the Authority with payment
in full within the time specified by the Authority.

(c((é))) Annual registration fees that are unpaid after
((Fsly-31)) June 30 for the effective year shall be considered
to be in default and the source shall be considered to be out of
business and in violation of item (d) ((abeve)) below for fail-
ure to report closure. At the discretion of the Control Officer,
all Orders of Approval for existing equipment shall become
invalid for this source and the source shall be required to sub-
mit a Notice of Construction and applicable fees in accor-
dance with SWAPCA 400-110 prior to resuming operations.
Prior to taking actions to ’un-register’ a source, the source
must be notified by certified letter. The registration program
covers the period of July 1 through June 30. Sources or emis-
sion units operating less than six months in the current regis-
tration period that are terminated, shall not be liable for reg-
istration fees. This does not apply to temporary or portable
stationary sources.

(d((e))) A report of closure or discontinuance shall be
filed with the Authority within ninety days after operations
producing emissions permanently cease at any source. (Refer
to SWAPCA 400-230 for issuance of an Order of Discontinu-
ance.)

(3) Registration Fees. Before the Control Officer may
register any emission unit, the use of which may emit con-
taminants to the atmosphere, an annual registration fee of
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$((306-68)) 200.00 for each emission unit shall be paid. For
new stationary sources, registration fees for the first year are
included as part of the fees collected for a Notice of Con-
struction application and shall not be considered in addition
to those fees.

(a) Exceptions:

(1) An annual registration fee of $((56:80)) 75.00 shall be
charged to each gasoline transport tank.

(i1) The registration fee for a small operation may be
waived or reduced by the Control Officer provided sufficient
demonstration of circumstances is presented, subject to the
discretion of the Control Officer.

(1i1) Emissions units and activities specifically exempted
under SWAPCA 400-101 are not required to comply with the
requirements of this section.

(iv) Operating Permit Program sources, as defined in
RCW 70.94.030(17) shall pay an operating permit fee in
accordance with SWAPCA 400-100(4). Operating Permit
Program sources, as defined in RCW 70.94.030(17) are not
required to comply with the registration requirements of this
section after EPA grants interim or final approval of the
SWAPCA Operating Permit Program pursuant to 40 CFR
Part 70.

(4) Operating Permit Fees. Fee determination and cer-
tification for sources subject to 70.94.161 RCW require-
ments.

(a) Applicability. The owner or operator of all sources
subject to the requirement to obtain an Operating Permit
under 40 CFR 70 or 70.94.161 RCW, shall pay an annual fee,
or the equivalent over some other period as approved, subject
to the discretion of the Control Officer, sufficient to cover all
reasonable (direct and indirect) costs required to develop and
administer the Operating Permit Program requirements as
specified in this section.

(b) Pollutants for which fees will be assessed.

(1) A volatile organic compound.

(2) Each pollutant regulated under Section 7411 or 7412
of the 1990 Federal Clean Air Act Amendments.

(3) Each pollutant for which a national primary ambient
air quality standard has been promulgated except that carbon
monoxide shall be excluded from this reference. PM,, emis-
sions will be utilized for purposes of calculating particulate
matter emissions when such data is provided by the 40 CFR
Part 70 source. Source test data is required to demonstrate
the PM,, portion of total particulate matter emissions.

(4) Emissions of each regulated pollutant emitted in
excess of 7500 tons from a source shall be excluded from fee
assessment.
~ (c) Program cost projections. The Authority shall pre-
pare an Operating Permit Program budget each year based on
a projected workload evaluation. Only fee eligible activities
as specified in SWAPCA 400-100(f) and Ecology's develop-
ment and oversight costs, as provided in RCW 70.94.162
shall be considered in the workload analysis. The projected
budget shall be submitted to the Authority's Technical Advi-
sory Council, as described in SWAPCA 400-172, for com-
ments. The Technical Advisory Council shall be given an
opportunity to provide input regarding the projected budget.
The Control Officer shall evaluate all comments and revise
the projected budget where deemed appropriate. After con-
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sideration of the comments, the Control Officer shall submit
the proposed budget to the Board of Directors for approval.
The approved budget shall be used in the equations below to
determine the Operating Permit Program fees. The Authority
shall publish the proposed and approved budgets and work-
load analysis in the Permit Register.

(d) Three part fee assessment methodology. Operat-
ing Permit Program fees shall be determined using a three
part fee assessment methodology as described below:

(1) Participation Fee. Fees sufficient to cover one-third
of the Board approved Operating Permit Program budget
shall be assessed such that each source shall pay an equal
share. The total Operating Permit Program budget shall be
divided by three. This amount shall be further divided by the
number of 40 CFR Part 70 sources within the Authority's
jurisdiction. Participation fees shall be equal in amount for
each 40 CFR Part 70 source. The participation portion of the
fee shall be assessed according to the following formula;

PF = B+3+n, where;

PF = Participation fee portion of total fee;
B = The total Authority budget for the Operat-
ing Permit Program;
n = The number of 40 CFR Part 70 sources.

(2) Emissions Fee. Fees sufficient to cover one-third of
the budget shall be assessed such that each source shall pay
an amount equal to that source's portion of the total annual
emissions of the fee applicable pollutants from all 40 CFR
Part 70 sources within the Authority's jurisdiction. The total
Operating Permit Program budget shall be divided by three.
The ratio of each source's annual emissions (in tons) to the
total annual emissions of fee applicable pollutants emitted by
all 40 CFR Part 70 sources within the Authority's jurisdiction
shall be paid by the owner or operator of each source. The
emissions portion of the fee shall be assessed according to the
following formula:

EF = B+3*SE<TE, where:
EF =  Emissions fee portion of total fee;

B = The total Authority budget for the Operat-
ing Permit Program,

SE = The sum of annual emissions of fee appli-
cable pollutants in tons per year from the
individual 40 CFR Part 70 source;

TE = The sum of annual emissions of fee appli-

cable pollutants in tons per year from all 40
CFR Part 70 sources.

(3) Complexity Fee. Fees sufficient to cover one-third of
the budget shall be assessed such that each 40 CFR Part 70
source shall pay an amount equal to that source's portion of
the total emissions units at all 40 CFR Part 70 sources within
the Authority's jurisdiction. The total Operating Permit Pro-
gram budget shall be divided by three. The ratio of each
source's emissions units to the total number of emissions
units located at all 40 CFR Part 70 sources within the Author-
ity's jurisdiction shall be paid by the owner or operator of
each source. The complexity portion of the fee shall be
assessed according to the following formula:

Proposed
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CF = B+3*SU=TU, where:

CF =  Complexity fee portion of total fee;

B = The total Authority budget for the Operat-
ing Permit Program;
The number of emission units at a source;

The number of emissions units at all 40
CFR Part 70 sources.

SU =
TU =

(4) Total Fee. The amount of the annual assessed fees
for each 40 CFR Part 70 source shall be the sum of the partic-
ipation, emissions and complexity fee portions (PF+EF+CF =
Total Fee). The sum of the total fees for all 40 CFR Part 70
sources within the Authority's jurisdiction shall be equal in
amount to the Board adopted budget for the Operating Permit
Program.

(e) Accountability.

(1) The sum of the fees assessed by the Authonty to all
sources required to obtain Operating Permits within the
Authority's jurisdiction shall not exceed the cost of develop-
ing and administering the program. All fees collected from
permit program sources as provided in RCW 70.94.162, shall
be deposited in a dedicated air operating permit account.
Such fees shall be used exclusively to support and administer
the operating permit program.

(2) The Authority shall keep a record of all reasonable
(direct and indirect) costs to develop and administer the
Operating Permit Program as specified in 40 CFR Part 70.
This information shall be used by the Authority to develop
the Operating Permit Program budget specified in section (3)
above. The information obtained from tracking revenues,
time and expenditures shall not provide a basis for challenge
to the amount of an individual source's fee.

(3) In the event that the assessed fees exceed the cost of
developing and administering the Operating Permit Program,
such excess fees shall be used to develop and administer the
Operating Permit Program in the next subsequent year. The
amount of the excess fees shall be deducted from the pro-
jected budget of the next subsequent year prior to fee assess-
ment for the subsequent year.

(f) Fee eligible activities.

(1) Preapplication assistance and review of an applica-
tion and proposed compliance plan for a permit, permit revi-
sion or permit renewal;

(2) Source inspections, testing and other data gathering
activities necessary for development of a permit, permit revi-
sion or renewal;

(3) Acting on an application for a permit, permit revision
or renewal, including the costs of developing an applicable
requirement as part of the processing of a permit, permit revi-
sion or renewal, preparing a draft permit and fact sheet and
preparing a final permit, but excluding the costs of develop-
ing BACT, LAER, BART or RACT requirements for criteria
and toxic air pollutants;

(4) Notifying and soliciting, reviewing and responding to
comment from the public and contiguous states and tribes,
conducting public hearings regarding the issuance of a draft
permit and other costs of providing information to the public
regarding operating permits and the permit issuance process;

(5) Modeling necessary to establish permit limits or to
determine compliance with permit limits;
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(6) Reviewing compliance certifications and emission
reports, conducting related compilation and reporting activi-
ties;

(7) Conducting compliance inspections, complaint
investigations and other activities necessary to ensure that a
source is complying with permit conditions;

(8) Administrative enforcement activities and penalty
assessment, excluding the costs of proceedings before the
Pollution Control Hearings Board (PCHB) and all costs of
judicial enforcement;

(9) The share attributable to permitted sources to the
development and maintenance of emissions inventories;

(10) The share attributable to permitted sources of ambi-
ent air quality monitoring and associated recording and
reporting activities;

(11) Training for permit administration and enforce-
ment;

(12) Fee determination, assessment and collection,
including the costs of necessary administrative dispute reso-
lution and enforcement;

(13) Required fiscal audits, periodic performance audits
and reporting activities;

(14) Tracking of time, revenues and' expenditures and
accounting activities; .-

(15) Administering the permit program including costs
of clerical support, supervision and management;

(16) Provision of assistance to small business under
jurisdiction of SWAPCA as required under Section 507 of
the Federal Clean Air Act; and

(17) Other activities required by operating permit regula-
tions issued by EPA under the Federal Clean Air Act.

(g) Late Fee Payments. Fees shall be paid in accor-
dance with the schedule of payment agreed upon in advance
by the Control Officer and each operating permit source.
Delinquent fees are subject to a late fee equal to three times
the operating permit fee. The penalties authorized by this
subsection are additional to and in no way prejudice
SWAPCA's ability to exercise other civil and criminal reme-
dies, including authority to revoke a source's operating per-
mit for failure to pay all or part of its permit fee.

(h) Schedules of Payment. A source shall be allowed to
pay its annual operating permit fees in one, two or four
installments. Each schedule of payment shall specify the
terms and dates of payments.

(1) Transfer of Ownership. Transfer of ownership of a
source shall not affect that source’s obligation to pay operat-
ing permit fees. Any liability for fee payment, including pay-
ment of delinquent fees and other penalties shall survive any
transfer of ownership of a source.

(5) Inspections.

(a) Periodic onsite inspections of emission units and
sources shall be allowed to verify compliance with applicable
requirements, regulations, orders or rules governing the pro-
cesses, equipment, or emissions from a source as set forth in
RCW 70.94.200.

(b) Authority personnel or representatives shall have the
authority to enter at reasonable times upon any private or
public property excepting non-multiple unit private dwell-
ings housing two families or less for the purpose of investi-
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gating conditions specific to the control, recovery, or release
of air contarinants to the atmosphere.

(c) No person shall refuse entry or access to Authority
personnel who request entry for the purpose of inspection,
who present appropriate credentials.

(d) No person shall obstruct, hamper or interfere with
any such inspection.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

ORY SECTIO

SWAPCA 400-110 New Source Review

[Statutory Authority: Chapter 70.94.141 RCW, 70.94.152 RCW, and
70.94.331 RCW. Original Board adoption 12/17/68 (Regulation 1 Sec 3);
Amended by Board 12/18/79; Amended by Board 8/18/81; Amended by
Board 3/20/84; 92-06-015 filed 2/25/92, effective 3/25/92; 93-21-004 filed
10/7/93, effective 11/8/93; 95-17-084 filed 8/21/95, effective 9/21/95)

(1) Applicability.

(a) New Source Review (NSR) means that if the new
source, modification or substantial alteration or replacement
meets the definition of "new source" then that new source or

modification must demonstrate that all applicable emission
standards have been or will be met by the proposed modifica-
tion or new source. A complete Notice of Construction appli-
cation shall be submitted for each source required to submit
an application under the requirements of this section. Confi-
dential information shall be identified as set forth in
SWAPCA 400-270.

Before the Authority may review a Notice of Construc-
tion application, a filing fee of (($75-00)) $300.00 and a
review fee, as shown in Table A shall be submitted by the
applicant. If offsetting emission reductions or other types of
review identified in Table B are required to be performed by
the Authority as a result of the proposed installation, alter-
ation, or modification, an additional review fee shall be paid.
(Total Fee =Filing Fee + Review Fee [Table A] + Additional
Review Fee [Table B]).

Notice of Construction application review fees based on
emissions are to utilize actual or approved emissions, after
controls, as supported by test data or emission factors, not
potential to emit. Other review fees as noted in the fee tables
are based on design capacities of the source equipment.
Where a source may fall under multiple categories, only one
fee per application shall apply; Table A fees are not consid-
ered additive as they apply to an application. In general, the
fee determination shall be based on the primary emission unit
or activity of the new, modified or altered source.

TABLE A
Notice of Construction Application Review Fees

1. Fuel Burning Equipment ((Fuet MNew))
(Million Btu/hr heat input @ design capacity): ((Chenge Installation))
2 or more but less than 5 (($25-60 $100-00)) $300.00
5 or more but less than 10 ((56-00 206-60)) 400.00
10 or more but less than 30 ((300-60 350-60)) 550.00
30 or more but less than 50 ((260-08 500-00)) 700.00
50 or more but less than 100 ((360-68 1,660-00)) 1200.00
100 or more but less than 250 ((466-068)) 2,500.00
250 or more but less than 500 ((566-06)) 4,000.00
500 or more ((666-08)) 6,000.00

il. Discharge from control equipment or from uncontrolled process equipment (Actual Cubic Feet per Minute - ACFM):
Less than 5 $((306-60)) 300.00
5 or more but less than 5,000 ((206-068)) 400.00
5,000 or more but less than 20,000 ((360-06)) 500.00
20,000 or more but less than 50,000 ((406-00)) 600.00
50,000 or more but less than 100,000 ((566-66)) 700.00
100,000 or more but less than 250,000 1,000.00
250,000 or more but less than 500,000 2,000.00
500,000 or more 4,000.00

1ii. Refuse Burning Equipment (Incinerators)(Tons/day):

[17]
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v.

0.5 or more but less than 5

S or more but less than 12
12 or more but less than 250
250 or more

Washington State Register, Issue 98-15

Storage Tanks, Reservoirs, or Containers (Gallons-total capacity):

(Other than gasoline or diesel fuel dispensing facilities)

250 or more but less than 10,000
10,000 or more but less than 40,000
40,000 or more but less than 100,000
100,000 or more

Vi

Vil.

Viil.

1X.

Proposed

Gasoline Dispensing Facilities

Stage |
Stage 11
Stages 1 & II, combined
( tor-of s

Toxics review for gasoline facility

Other (Not classified in Subsection i, 1i., iii., or iv. above)

Toxic Air Contaminants

Major Source or Major Modification

Synthetic minor application
(including, but not limited to: Title V, HAP)

$((+66-06)) 500.00
1,000.00
3,000.00

4,000.00
$((+66-60)) 300.00
((560-60)) 700.00
1,000.00
2,000.00
$((106-00)) 300.00
((200-00)) 400.00
((200-00)) 500.00
160-08))
500-00 1500.00

$((3))200.00/ton of emission

$((4))200.00 up to one ton and $100.00 for each addi- '
tional ton

$5,000.00

Not to exceed $5,000.00

Particulate Matter and Fugitive Emissions from Rock Crushing, Material Transfer and Ship Loading (Emissions - tons

per year)

1.0 or more but less than or equal to 10
More than 10 but less than or equal to 50
More than 50 but less than or equal to 100
More than 100 but less than 250

250 or greater

Modifications to an Existing Order

Installation or Operation of a Temporary, Substitute or
Emergency Source

[18]

$((466-09)) 300.00
((506-60)) 700.00
1,000.00
2,500.00
5,000.00
$((200-00)) 300.00
$((306-60)) 500.00
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TABLE B
Other Review Fees

The following fees are considered additive to the filing and review fees assessed for Notice of Construction applications
(Table A). These fees apply to activities that may be requested of and performed by the Authority with or without submittal of
a Notice of Construction application and are not part of the activities normally performed by the Authority as part of the Notice

of Construction application review.

Xiil. Emission Offset Analysis or Bubble $((206-80)) 400.00

Xiv. Emission Reduction Credit (ERC) Application $((266-680)) 400.00
(Deposit or withdrawal)

XV. State Environmental Policy Act (SEPA) - Lead Agency $1000.00

XVi. Environmental Impact Statement (EIS) Review $500.00

XVil. RACT/BACT/MACT/BART/LAER Determination (($2;600-69)) $50.00/hr

Xviil. Variance request $500.00

(b) A Notice of Construction application that meets the
minimum requirements for New Source Review must be filed
by the owner or operator and an Order of Approval issued by
the Authority prior to the establishment of any new source or
emission unit or modification which is listed in SWAPCA
400-100 or required to obtain an Operating Permit under
RCW 70.94.161.

(c) The Authority may require that:

(i) a Notice of Construction application be filed by the
owner or operator of a proposed new source or modification,

(i) the source meets all New Source Review require-
ments, and

(iii) an Order of Approval be issued by the Authority
prior to the establishment of any new source or emission unit
ormodification, otherthan a single family oraduplex dwelling.
(d) New Source Review of a modification shall be limited to
the emission unit or units proposed to be added to an existing
source or modified and the air contaminants whose emissions
would increase as a result of the modification.

(e) New Source Review is not required for those sources
whose facility wide combined emissions (potential to emit)
do not exceed the limits specified in SWAPCA 400-101 or
whose emission unit capacities are less than the minimum
quantities specified in Table A of SWAPCA 400-110(1)(a).
The owner or operator of an exempt facility shall maintain
sufficient documentation acceptable to the Authority to sub-
stantiate that the source is entitled to exemption under this
section. An emission unit exempt from registration under
SWAPCA 400-100 or 400-101 may be exempt from New
Source Review requirements.

(f) New Source Review is not required when the follow-
ing conditions are met:

(i) Performance of routine maintenance or repair that
involves the replacement of like-in-kind air pollution control

equipment or controls. This includes upgrades of parts or
components where due to wear or breakage, parts or compo-
nents must be replaced and exact replacement parts or com-
ponents are no longer available from the originai equipment
manufacturer or after market vendors. In no case shall the
replacement parts result in an increase in actual emissions
above allowable emissions;

(ii) A process change is made that does not result in an
emission of a different type not previously approved or an
increase in capacity and total air pollutant emissions;

(iii) A process change is made that does not result in an
emission of a different type of toxic air pollutant, as provided
in SWAPCA 460, not previously approved and individual
toxic air pollutant emissions do not exceed the Small Quan-
tity Emission Rates specified in the Small Quantity Emission
Rate tables in SWAPCA 460-080 (annual rate);

(iv) A raw material composition change that does not
result in individual toxic air pollutant emissions that exceed
the Small Quantity Emission Rates specified in the Small
Quantity Emission Rate tables in SWAPCA 460-080 (annual
rate);

(g) Any source required to submit a Notice of Construc-
tion application for New Source Review is required to dem-
onstrate that all applicable emission standards have been or
will be met by the proposed modification or new source.
Examples of applicable emissions standards may include, but
not be limited to: RACT, BACT, LAER, BART, MACT,
NSPS, NESHAPS, and any ambient air quality standards as
identified in Table C. Requirements for new and modified
sources and replacement or alteration of control equipment
are further addressed in SWAPCA 400-111, 400-112, 400-
113, 400-114, and 400-151.

TABLE C
Emission Concentration Regulatory Standards and Significance Levels
Class IT NAAQS Washington
Significant Class I Class IT Primary Secondary
Averaging Impact PSD PSD Ambient Ambient Ambient
Pollutant Period Criteria Increments Increments Standards Standards Standards
pg/m3 (ppm) | pg/m* (ppm) | pg/m’ (ppm) pg/m® (ppm) pg/m® (ppm) pg/m’ (ppm)
Carbon Monoxide | 8-Hour 500 — — 10,000 (9.0) 10,000° (9.0) 10,000 (9.0)

(19]
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Class II NAAQS Washington
Significant Class I ClassII Primary Secondary
Averaging Impact PSD PSD Ambient Ambient Ambient
Pollutant Period Criteria Increments Increments Standards Standards Standards
pg/m3 (ppm) | pg/m’ (ppm) | pg/m’ (ppm) pg/m’ (ppm) peg/m’ (ppm) pg/m?® (ppm)

(CO) 1-Hour 2,000 — — 40,000° (35.0) 40,000 (35.0) 40,000P (35.0)
(WAC 173-475)
Nitrogen Dioxide Annual® 1 25 25 100 (0.05) 100 (0.05) 100 (0.05)
(NO,) (WAC 173- | (arithmetic
475) mean)
Ozone (0;) (WAC 1-Hour* — — — (0.12) 0.12) 0.12)
173-475)
Ozone (03) 8- { — — — 0.08 0.08
(40 CER Part 50)
(62 FR 38856)
Sulfur Dioxide Annual® 20 80 (0.03) — 53 (0.02)
(80y) 24-Hour 5 91 365° (0.14) — 260° (0.10)
(WAC 173-474) 3-Hour 25 25 512 — 1,300° (0.50) —

1-Hour — — — — — 1,065 (0.40)4
Total Reduced Sul- | 1-Hour — — — — - —
fur (TRS)
Total Suspended Annual® (geo- 1 5 19 75 60° 60
Particulates (TSP) metric mean)
(WAC 173-470) 24-hour b 10 37 260° 150° 150°
Particulate Matter Annual (geo- 1 — 17 50 50 S0
less than 10 pm metric mean) v
(PM o)
(WAC 173-470) 24-Hour! b — 30 150° 150° 150°
Particulate Matter | Annuale = = = 13 13 =
less than 2.5 um
(40 CER Part 50) 24-Hour! = = = 65 65 =
6 865
Lead Quarterly — — — 1.5 1.5 1.5

Average

pg/m?® = micrograms per cubic meter; ppm = parts per million
® Never to be exceeded.
b Not to be exceeded more than once per year.

4 Also, 0.25 ppm not to be exceeded more than twice in seven days.

¢ This is not a standard, rather it is 1o be used as a guide in assessing whether implementation plans will achieve the 24-hour standard.

¢ Not to be exceeded on more than 1 day per calendar year as provided in WAC 173-475

{ Based on the three year average of the annual fourth-highest daily maximum 8-hour average ozone concentration at each monitor,
£_Based on the 3-vear average of annual arithmetic mean PM, ; concentrations.

h Baseg on mg Q-yeg aver ggg t ﬂle 28g| per ggu;]le 0! Zﬁ;hgg; EM{Z s, CO"CQ]IL[QI]O]]S aL eggh |||g]||; [ ]th_“ aq area,
ased on the ercentile o 10-concentrations at each monijtor.

Annual standards never to be exceeded; short term standards not to be exceeded more than once per year unless otherwise noted.
Sources include the EPA New Source Review Workshop Manual, 40 CFR 52.21 and individual WAC Chapters.

The significant impact criteria are used to determine if a
proposed project or modification will cause a significant
deterioration in ambient air quality for Class II areas. If a
proposed project impacts (i.e., changes in ambient concentra-
tions resulting from the proposed project or modification
alone) are predicted to be less than the significant impact cri-
teria, then the air quality analysis is complete at that point. If
the ambient impact of a proposed project or modification
exceeds these levels, compliance with available PSD incre-
ments and AAQS must then be demonstrated. If a proposed
project or modification exceeds the significant ambient con-
centrations for Class II areas, monitoring of existing ambient

Proposed

air quality may be required if data sufficient to characterize
background air quality are not available.

(2) Completeness determination. Within thirty (30)
calendar days of receipt of a Notice of Construction applica-
tion, the Authority shall either notify the applicant in writing
that the application is complete or notify the applicant in writ-
ing of all additional information necessary, based upon
review of information already supplied, to complete the
application as provnded under RCW 70.94.152. For a project
subject to PSD review under SWAPCA 400-141 a complete-
ness determination includes a determination that the applica-
tion provides all information required to conduct PSD
review. The Authority may request additional clarification of
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information submitted from the source after a completeness
determination has been made for a Notice of Construction
application.

(3) Final determination/Regulatory Orders.

(a) Within sixty (60) calendar days of receipt of a com-
plete application, the Authority shall either issue a final deci-
sion on the application or, for those projects subject to public
notice, issue a preliminary determination and initiate notice
and comment procedures under SWAPCA 400-171 on a pro-
posed decision, followed as promptly as possible by a final
decision. An owner or operator seeking to construct or mod-
ify a source that requires an operating permit may elect to
integrate review of the operating permit application or
amendment required under RCW 70.94.161 and the Notice of
Construction application required by this section. A Notice
of Construction application designated for integrated review
shall be processed in accordance with ((SWAREA)) WAC
173-401 procedures and deadlines.

(b) Every final determination on a Notice of Construc-
tion application that results in the issuance of an Order of
Approval by the Authority shall be reviewed and signed prior
to issuance by a professional engineer or staff under the direct
supervision of a professional engineer in the employ of the
Authority.

(c) If the new source is a major stationary source or the
change is a major modification, the Authority shall submit
any control technology determination(s) included in a final
Order of Approval to the RACT/BACT/LAER clearinghouse
maintained by EPA.

(4) Appeals. An Order of Approval, any conditions con-
tained in an Order of Approval, the denial of a Notice of Con-
struction application, or any other regulatory order issued by
the Authority, may be appealed to the Board of Directors as
specified in SWAPCA 400-220 of this regulation or appealed
directly to the Pollution Control Hearings Board within 30
calendar days of receipt as provided in Chapter 43.21B
RCW. The Authority shall promptly mail copies of each
order approving or denying a Notice of Construction applica-
tion to the applicant and to any other party who submitted
timely comments on the application, along with a notice
advising the parties of their rights of appeal to the Pollution
Control Hearings Board and, where applicable, to the EPA
Environmental Appeals Board.

(5) Portable sources. For portable sources which locate
temporarily at particular sites, the owner(s) or operator(s)
shall be allowed to operate at the temporary location without
filing a Notice of Construction application for each location
provided that:

(a) The source/emissions units are registered with the
Authority.

(b) The sourcefemissions units have an Order of
Approval as a portable source.

(c) The owner(s) or operator(s) notifies the Authority of
intent to operate at the new location at least ten business days
prior to starting the operation.

(d) The owner(s) or operator(s) supplies sufficient infor-
mation including production quantities and hours of opera-
tion, to enable the Authority to determine that the operation
will comply with the emission standards for a new source,
and will not cause a violation of applicable ambient air qual-
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ity standards and, if in a nonattainment area, will not interfere
with scheduled attainment of ambient standards.

(€) The owner(s) and/or resident(s) of immediately adja-
cent properties shall be notified by the owner(s) or opera-
tor(s) of the portable source in writing at least 10 business
days prior to commencement of operations at the proposed
location with copies mailed to the Authority. Written notifi-
cation to the adjacent landowners/residents shall be by certi-
fied mail with return receipt requested. Such written notifica-
tion shall include a complete description of the proposed
operation, the associated emissions control provisions and
equipment, the total estimated project emissions, the name,
address and phone number of the person in charge of the
operation, and the address and phone number for SWAPCA.
Written notification shall indicate that all comments shall be
directed to the Authority.

(6) Compliance. Noncompliance with any emission
limit, test requirement, reporting requirement or other
requirement identified in a regulatory order issued pursuant
to this section shall be considered a violation of this section.

(7) Expiration. Approval to construct or modify a sta-
tionary source shall become invalid if construction is not
commenced within eighteen months after the date of issuance
of an Order of Approval, if construction is discontinued for a
period of eighteen months or more, or if construction is not
completed within a reasonable time. The Authority may
extend the eighteen-month period upon a satisfactory demon-
stration that an extension is justified. This provision does not
apply to the time period between construction of the
approved phases of a phased construction project; each phase
must commence construction within eighteen months of the
projected and approved commencement date. The Authority
may specify an earlier date for commencement of construc-
tion in an Order of Approval.

(8) Temporary, Emergency, or Substitution Sources.

(a) A temporary source shall be considered to be a new
source. The Authority may require that a Notice of Construc-
tion application and applicable review fees be submitted
before reviewing a request for a temporary, emergency or
substitution source. The Authority may provide approval for
special situations for a source without meeting the require-
ments for New Source Review when one or more of the fol-
lowing conditions are met:

(i) The temporary source is needed to replace a previ-
ously approved similar source where the approved source is
non-functional due to breakdown or other similar circum-
stances beyond the control of the owner or operator. This
may include replacement steam or power supply units where
facilities have an immediate need to continue production or
service to public or private industries, or have a need for an
extended or unscheduled shutdown of equipment that is of a
duration not otherwise planned for. The Authority may pro-
vide written approval for a temporary source that may
include but not be limited to emission limits, operational or
maintenance requirements or limitations, monitoring and
reporting requirements, and testing requirements. Installa-
tion of a temporary source due to poor or improper mainte-
nance or operations is required to submit a Notice of Con-
struction application for permanent replacement within 30
days of installation.
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(i1) The temporary source is necessary to support public
or private needs in the event of a local or regional disaster
when proper planning could not be accommodated. In no
event shall the temporary source be authorized for operations
for durations greater than three months. Written approval
shall be provided by the Authority that may contain but not
be limited to: emission limits, operation and maintenance
requirements and limitations, monitoring and reporting
requirements, and testing requirements. For operations
greater than three months the owner or operator shall submit
a Notice of Construction application under New Source
Review requirements (SWAPCA 400-110) for approval from
the Authority.

(iii) The temporary source is a one time special need,
urgent application, that can not otherwise be accommodated
through the New Source Review process due to the critical
nature of the source and time constraints. As a condition of
approval under this expedited approval process, a new source
of this type could not request to be allowed or expected to
operate within the jurisdiction of the Authority for the fol-
lowing three years. Written approval shall be provided by the
Authority that may contain but not be limited to: emission
limits, operation and maintenance requirements and limita-
tions, monitoring and reporting requirements and testing
requirements. In no case shall approval be provided for oper-
ation greater than three months. For operations greater than
three months, the owner or operator shall submit a Notice of
Construction application under the New Source Review
requirements of SWAPCA 400-110.

(b) An emergency source is the result of an emergency
situation that could not otherwise be planned for. The
Authority shall provide written approval for an emergency
source provided that the owner or operator has provided suf-
ficient documentation or demonstration of the need for the
source to the satisfaction of the Control Officer. The written
approval may include but not be limited to: emission limits,
operation and maintenance requirements and limitations,
monitoring and reporting requirements, and testing require-
ments. In no case shall approval be provided for operations
greater than three months.

(c) A substitute source is the same as a temporary source
as in (a) above. A substitute source may be of a different
manufacturer and model number and size and may result in
increased emissions from installation from previously
approved equipment on a short term basis. The Authority
shall provide written approval for a substitute source that
may include but not be limited to: emission limits, opera-
tional or maintenance requirements or limitations, monitor-
ing and reporting requirements, and testing requirements. In
no event shall the substitute source be authorized for opera-
tions for durations greater than three months. For operations
greater than three months, the owner or operator shall submit
a Notice of Construction application under the New Source
Review requirements of SWAPCA 400-110.

(O Casolinedi ing faclition
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WSR 98-15-053
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed July 10, 1998, 9:24 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
07-039.

Title of Rule: WAC 388-508-0805 Pregnant woman—
Income standards, 388-509-0920 Children's health program,
and 388-509-0960 Children's income standards.

Purpose: This proposed amendment is necessary to
adopt new income levels to reflect the federal poverty level
standards effective April 1, 1998.

Statutory Authority for Adoption: RCW 74.08.090,
74.04.050, 74.04.057, and 74.09.530.

Statute Being Implemented: Poverty guidelines updated
annually in the Federal Register under authority of Section
673(2) of the Omnibus Budget Reconciliation Act of 1981
(42 USC 9902(2)).

Summary: These amendments increase income stan-
dards to reflect the new federal poverty level. These changes
will increase the number of pregnant women and children
who are eligible for medical assistance.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Joanie Scotson, Medical
Assistance Administration, 617 8th S.E., Olympia, WA,
(360) 753-7462.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Section 673(2)
of the Omnibus Budget Reconciliation Act of 1981 (42 USC
9902(2)). :

Explanation of Rule, its Purpose, and Anticipated
Effects: See Summary above.

Proposal Changes the Following Existing Rules:
Changes income standards based on the federal poverty level.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses. This rule
affects eligibility of public assistance clients.

RCW 34.05.328 does not apply to this rule adoption.
This rule does not meet the definition of "significant legisla-
tive rule” so a cost benefit analysis has not been prepared.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 25, 1998, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by August 14, 1998, voice (360) 902-7540, or TTY
(360) 902-8324.

Submit Written Comments to: Paige Wall, Rules Coor-
dinator, Rules and Policies Assistance Unit, P.O. Box 45850,

Reviser's note: The brackets and enclosed material in the text of the Olympia, WA 98504'5850> fax (360) 902'8292’ by AugUSt

PROPOSED

above section occurred in the copy filed by the agency and appear in the Reg- 25, 1998. ) )
ister pursuant to the requirements of RCW 34.08.040. Date of Intended Adoption: August 31, 1998.

Reviser's note: The typographical errors in the above section occurred i ) ) JUly 7,1998
in the copy filed by the agency and appear in the Register pursuant to the Marie Myerchin-Redifer, Manager
requirements of RCW 34.08.040. Rules and Policies Assistance Unit
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AMENDATORY SECTION (Amending WSR 97-16-008,
filed 7/24/97, effective 7/24/97)

WAC 388-508-0805 Pregnant woman—Income stan-

dards. (((D—Fhe-depertmentshallfind)) This chapter
describes the income standards used to determine the eligibil-

ity of a pregnant woman for a medical program. A pregnant
woman is eligible for categorically needy Medicaid ((as-eate-

goricallyneedy)) when the ((pregrent-womanmeets—the
income-requirements-of-this-seetion-

The—department—shall-ensure—totalfamily—neome
with)) countable family income does not exceed one hundred
eighty-five percent of the Federal Poverty Level (FPL). One
hundred eighty-five percent of the ((ensrent)) FPL is:

Family Size Monthly Income
((¢e») (11 One $(x) 1242
(&) ) Two $((636)) 1.673
((¢e») 3) Three $((Z8s6)) 2.105
((69)) (1) Four $(F4#5)) 2537
((¢e))) () Five $((2:854)) 2.968
() 61 Six $((33+4)) 3.400
(&) (11 Seven $(3:733)) 3.832
((6m)) (8) Eight $((4:152)) 4.263
((69)) (91 Nine $((4572)) 4.695
() AQ) Ten $((499h) 5.127

((d9)) (11) For ((family)) assistance units with more
than ten members, add $((428)) 432 to the monthly income

for each additional member.

AMENDATORY SECTION (Amending WSR 97-16-008,
filed 7/24/97, effective 7/24/97)

WAC 388-509-0920 Children's health program. This
section describes the children's health program for children
who are ineligible for Medicaid. (1) ((Fhe-department-shalt
eoensider)) A child ((seventeen—years—ef)) under age ((er
younger;)) eighteen is eligible for state-funded medical ser-
vices, with the same coverage as categorically needy, when((

€)) the child is not eligible for a federally-funded Med-
icaid program((;-end

(h ba-—child'

4—The—department—shallfind—that)) and meets the
income standards described in subsection (4).
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2) Citizenship, Social Security number, and resource
standards are not eligibility factors for the children's health
program.

(3) Countable family income is determined using TANF
methodology and the medical income rules as described

under WAC 388-506-0610.
(4) The countable income in the child's assistance unit

may not exceed one hundred percent of the federal poverty
level (FPL). One hundred percent of the current FPL equals:

Family Size Monthly Income
(a) One $((658)) 671
(b) Two $((885)) 205
(c) Three S((H) L138
(d) Four $(338)) L371
(e) Five $((3:565)) L605
(® Six $((794)) 1.838
(g) Seven $(Z648)) 2.071
(h) Eight $((Z245)) 2.305
(i) Nine $(F4Hh) 2.538
(§) Ten $((3:698)) 2771

(k) For ((famiby)) assistance units with more than ten
members, add $((22%4)) 234 to the monthly income for each
additional member

t—he—depeﬁmeﬂt—shﬁ-l-l—ﬂet—eerméef)) A change in famlly
income during the certification period does not affect eligibil-

ity for a child determined eligible under this section.

AMENDATORY SECTION (Amending WSR 97-16-008,
filed 7/24/97, effective 7/24/97)

WAC 388-509-0960 Children's income standards.
This section describes income standards used to determine a
child's Medicaid eligibility, (1) ((Fhe-departmentshall-deter-
mine)) A child meeting the eligibility requirements under
WAC 388-509-0910 is eligible as categorically needy when
the ((tetel-family)) countable income in the child's assistance
unit does not exceed two hundred percent of the federal pov-

erty level (FPL). ((Fhe-departmentshall-find-that)) Two hun-
dred percent of the ((eusrent)) FPL equals:

Family Size Monthly Income
(a) One $(3:315) L.342
(b) Two $((769)) 1.809
(c) Three $(@222)) 2.275
(d) Four $(@F6+5)) 2.742
(e) Five $(3-129)) 3.209
() Six $(3-582)) 3.615
(8) Seven $((4:035)) 4,142
(h) Eight $((4:489)) 4.609
(1) Nine $((4:942)) 5.075
(j) Ten $((5:395)) 5.542
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(k) For ((femily)) assistance units with more than ten
members, add $((454)) 467 to the monthly income for each
additional member.

Q) (@ hild-d i od-oligibl Jor WAC 388

5 idef)) A change in
((femnily)) the assistance unit's income during the certification

period does not affect eligibility for a child determined eligi-
ble under WAC 388-509-0910.

WSR 98-15-05S
PROPOSED RULES
WASHINGTON STATE PATROL
[Filed July 10, 1998, 9:30 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
11-037.

Title of Rule: Superintendent of public instruction—
Prospective educational employees—Fees.

Purpose: To raise existing fees charged for background
fingerprint checks on current and potential school district and
educational service district employees by six dollars.

Statutory Authority for Adoption: RCW 43.43.830 -
[43.43.]845, ESSB 6108, chapter 346, Laws of 1998.

Summary: ESSB 6108 allows the Washington State
Patrol to raise existing fees charged for background finger-
print checks on current and potential school district and edu-
cational service district employees by six dollars.

Reasons Supporting Proposal: The fee increase is neces-
sary to offset rising processing costs.

Name of Agency Personnel Responsible for Drafting
and Implementation: Ms. Toni Korneder, P.O. Box 42633,
Olympia, WA, (360) 705-5101; and Enforcement: Captain
John Broome, P.O. Box 42633, Olympia, WA, (360) 705-
5350.

Name of Proponent: Washington State Patrol, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To raise existing fees charged for background fin-
gerprint checks on current and potential school district and
educational service district employees by six dollars. The fee
increase is necessary to offset rising processing costs.

Proposal Changes the Following Existing Rules:
Amends WAC 446-20-610 by increasing the processing fee
from four dollars to ten dollars.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Washington State Patrol, Commer-
cial Vehicle Division Conference Room, General Adminis-
tration Building, Olympia, Washington 98504, on August 25,
1998, at 10:30 a.m.

Assistance for Persons with Disabilities: Contact Ms.
Kendra Hensley, by August 18, 1998, (360) 753-0678.

Submit Written Comments to: Ms. Toni Komeder, fax
(360) 664-9461, by August 18, 1998,

WSR 98-15-056

Date of Intended Adoption: August 26, 1998.
July 9, 1998
Annette M. Sandberg
Chief

AMENDATORY SECTION (Amending WSR 96-18-017,
filed 8/26/96, effective 9/26/96)

WAC 446-20-610 Superintendent of public instruc-
tion—Prospective educational employees—Fees. (1) In
addition to the state search, an FBI search is required for
requests submitted under chapter 28A.410 RCW. Two fin-
gerprint cards are required to be submitted to the Washington
state patrol identification and criminal history section.

(2) Appropriate nonrefundable fees are to be charged and
made payable to the Washington state patrol for searches
conducted under chapter 28A.410 RCW as follows:

(a) The fee for the state search is fifteen dollars for
school district employees.

(b) The fee for the state search is twenty-five dollars for
persons applying for their certification or for contractual
employees.

(c) The fee for the FBI search is twenty-four dollars.

(d) In addition, a ((feur)) ten-dollar processing fee will
be charged for each fingerprint background check processed
under chapter 28A.410 RCW. The Washington state patrol
will reimburse the superintendent of public instruction
((feur)) ten dollars for each fingerprint background check
processed under this chapter for applicants who are certifi-
cated, contractual or classified.

(3) Prospective employees hired by the superintendent of
public instruction, educational service districts, school dis-
tricts and/or their contractors shall pay the appropriate fees
for state and federal fingerprint checks conducted under
chapter 28A.410 RCW.

(4) Fees are to be deposited in the Washington state
patrol fingerprint identification account.

WSR 98-15-056
PROPOSED RULES
WASHINGTON STATE PATROL
[Filed July 10, 1998, 9:33 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
11-035.

Title of Rule: WAC 204-24-050 Use of tire chains or
other traction devices.

Purpose: To require chain use, when needed, to both the
north and south side of the pass on SR20. The current WAC
requires chain use on only one side of the pass.

Statutory Authority for Adoption: RCW 46.37.005.

Summary: This amendment requires chain use, when
needed, to both the north and south side of the pass on SR20.
The current WAC requires chain use on only one side of the
pass.

Reasons Supporting Proposal: Increased public safety.

Proposed
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Name of Agency Personnel Responsible for Drafting
and Implementation: Ms. Carol Morton, P.O. Box 42635,
Olympia, WA, (360) 412-8934; and Enforcement: Captain
Marshall Pugh, P.O. Box 42614, Olympia, WA, (360) 753-
0302.

Name of Proponent: Washington State Patrol, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This amendment will improve public safety by
requiring chain use, when needed, to both the north and south
side of the pass on SR20. The current WAC requires chain
use on only one side of the pass.

Proposal Changes the Following Existing Rules:
Amends WAC 204-24-050 to include chain use to both the
north and south side of the pass on SR20, when needed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Washington State Patrol, Commer-
cial Vehicle Division Conference Room, General Adminis-
tration Building, Olympia, Washington 98504, on August 25,
1998, at 11:00 a.m.

Assistance for Persons with Disabilities: Contact Ms.
Kendra Hensley, by August 18, 1998, (360) 753-0678.

Submit Written Comments to: Ms. Carol Morton, fax
(360) 493-9090, by August 18, 1998.

Date of Intended Adoption: August 26, 1998.

July 9, 1998
Annette M. Sandberg
Chief

AMENDATORY SECTION (Amending WSR 95-07-137,
filed 3/22/95, effective 4/22/95)

WAC 204-24-050 Use of tire chains or other traction
devices. (1) Vehicles under 10,000 pounds gross vehicle
weight.

(a) When traffic control signs marked "approved traction
tires required” are posted by the department of transportation
it shall be unlawful for any vehicle to enter the controlled
area without having mounted on its drive tires at least one of
the traction devices meeting the requirements of WAC 204-
24-040.

(b) When traffic control signs marked "chains required”
are posted by the department of transportation it shall be
unlawful for any vehicle to enter the controlled area without
having mounted on its drive tires, tire chains meeting the
standards in chapter 204-22 WAC.

(i) Exception for all wheel drive vehicles. When "chains
required” signs are posted, all-wheel drive vehicles shall be
exempt from the chain requirement when all wheels are in
gear and are equipped with approved traction devices as spec-
ified in WAC 204-24-040 provided that tire chains for at least
one set of drive tires are carried in the vehicle.

(2) Vehicles or combinations of vehicles over 10,000
pounds gross vehicle weight. !

When traffic control signs marked "approved traction
tires required” or "chains required" are posted by the depart-
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ment of transportation it shall be unlawful for any vehicle or
combination of vehicles to enter the controlled area without
having mounted on its tires, tire chains as follows: Provided,
That highway maintenance vehicles operated by the depart-
ment of transportation for the purpose of snow removal and
its ancillary functions are exempt from the following require-
ments if such vehicle has sanding capability in front of the
drive tires.

(a) Vehicles or vehicle combinations with two to four
axles including but not limited to trucks, truck-tractors, buses
and school buses: For vehicles with a single drive axle, one
tire on each side of the drive axle shall be chained. For vehi-
cles with dual drive axles, one tire on each side of one of the
drive axles shall be chained. For vehicle combinations
including trailers or semi-trailers; one tire on the last axle of
the last trailer or semi-trailer, shall be chained. If the trailer or
semi-trailer has tandem rear axles, the chained tire may be on
either of the last two axles.

(b) Automobile transporters are any vehicle combination
designed and used specifically for the transport of assembled
(capable of being driven) highway vehicles. For vehicles with
single drive axles, one tire on each side of the drive axle shall
be chained. For vehicles with dual drive axles, one tire on
each side of each of the drive axles shall be chained. For vehi-
cle combinations including trailers or semi-trailers, one tire
on the last axle of the last trailer or semi-trailer shall be
chained. If the trailer or semi-trailer has tandem rear axles,
the chained tire may be on either of the last two axles.

(c) Vehicle combinations with five axles consisting of a
truck tractor with dual drive axles and a tandem axled semi-
trailer; all tires on one drive axle may be chained or one tire
on each side of each of the drive axles may be chained.
Chains must be applied to a minimum of four tires on the
drive axles. On the tandem axle semi-trailer, the chained tire
may be on either of the last two axles.

(d) Vehicle combinations with five axles, consisting of a
truck and trailer, or truck tractor and semi-trailer with a single
drive axle, or truck tractor, semi-trailer and full trailer: For
vehicles with a single drive axle, all tires on the drive axle
shall be chained. For vehicles with dual drive axles, all tires
on one of the drive axles shall be chained. For vehicle combi-
nations including trailers or semi-trailers, one tire on the last
axle of the last trailer or semi-trailer shall be chained. If the
trailer or semi-trailer has tandem rear axles, the chained tire
may be on either of the last two axles.

(e) Vehicle combinations with six or more axles, includ-
ing but not limited to truck and trailer or truck tractor and
semi-trailer or truck tractor semi-trailer and full trailer: For
vehicles with a single drive axle, all tires on the drive axle
shall be chained. For vehicles with dual drive axles where
traffic control signs marked "approved traction tires
required" are posted, all tires on one of the drive axles shall
be chained.For vehicles with dual drive axles where traffic
control signs marked "chains required" are posted, all tires on
one of the drive axles shall be chained. In addition, one tire on
each side of the additional drive axle shall be chained. For
vehicle combinations including trailers or semi-trailers, one
tire on the last axle shall be chained. For vehicles with tan-
dem axle trailers or semi-trailers, the chained tire may be on
either of the last two axles.
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(f) All vehicles over 10,000 pounds gross vehicle weight
shall carry a minimum of two extra chains for use in the event
that road conditions require the use of more chains or in the
event that chains in use are broken or otherwise made useless.

(2) Approved chains for vehicles over 10,000 pounds
gross vehicle weight shall have at least two side chains to
which are attached sufficient cross chains of hardened metal
so that at least one cross chain is in contact with the road sur-
face at all times. Plastic chains shall not be allowed. The state
patrol may approve other devices as chains if the devices are
equivalent to regular chains in performance.

(h) On the following routes all vehicles and combina-
tions of vehicles over 10,000 pounds shall carry sufficient tire
chains to meet the requirements of this chapter from Novem-
ber 1 to April 1 of each year or at other times when chains are
required for such vehicles:

(1) I-90 - between North Bend (MP 32) and Ellensburg
(MP 101).

(ii) SR-97 - between (MP 145) and Junction SR-2.

(iii) SR-2 - between Dryden (MP 108) and Index (MP
36).

(iv) SR-12 - between Packwood (MP 135) and Naches
(MP 187).

(v) SR-97 - between the junction of SR-14 (MP 4)
Columbia River and Toppenish (MP 59).

(vi) SR-410 - from Enumelaw to Naches.

(vii) SR-20 - between Tonasket (MP 262) and Kettle

Falls (MP 342); and SR-20 between Newhalem (MP 120)
and Winthrop (MP 192).

(viii) SR-155 - between Omak (MP 79) and Nespelem
(MP 45).

(ix) SR-970 - between (MP 0) and (MP 10).

Vehicles making local deliveries as indicated on bills of
lading and not crossing the mountain pass are exempt from
this requirement if operating outside of a chain required area.

(3) The Washington state department of transportation or .

Washington state patrol may prohibit any vehicle from enter-
ing a chain/approved traction tire control area when it is
determined that the vehicle will experience difficulty in
safely traveling the area.

WSR 98-15-082
PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed July 16, 1998, 8:55 a.m.]

Continuance of WSR 98-13-059.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 356-26-110 Certification—Actions
required.

Purpose: This rule pertains to actions taken on certifica-
tions.

Name of Proponent: Department of Personnel, govern-

mental. :
' Agency Comments or Recommendations, if any, as to’

Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

WSR 98-15-083

Rule is not necessitated by federal law, federal or state
court decision.

Hearing Location: Department of Personnel, 521 Capi-
tol Way South, Olympia, WA, on September 10, 1998, at
10:00 a.m.

Assistance for Persons with Disabilities:  Contact
Department of Personnel by September 3, 1998, TDD (360)
753-4107, or (360) 586-0509.

Submit Written Comments to: Sharon Peck, Department
of Personnel, P.O. Box 47500, fax (360) 586-4694, by Sep-
tember 8, 1998.

Date of Intended Adoption: September 10, 1998.

July 14, 1998
Dennis Karras
Secretary

WSR 98-15-083
PROPOSED RULES
WASHINGTON STATE PATROL
(Filed July 16, 1998, 11:05 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
11-036.

Title of Rule: WAC 204-10-020 Lighting devices.

Purpose: To define acceptable type and use of additional
hazard strobe lamps used by transit companies for public
safety.

Statutory Authority for Adoption: RCW 46.37.005 and
46.37.320.

Summary: Transit companies expressed the desire to
have the option of using additional hazard strobe lamps for
public safety. This amendment will define acceptable type
and use of these devices.

Reasons Supporting Proposal: Increased visibility and
public safety.

Name of Agency Personnel Responsible for Drafting
and Implementation: Ms. Carol Morton, P.O. Box 42635,
Olympia, WA, (360) 412-8934; and Enforcement: Captain
Marshall Pugh, P.O. Box 42614, Olympia, WA, (360) 753-
0302.

Name of Proponent: Washington State Patrol, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Transit companies expressed the desire to have the
option of using additional hazard strobe lamps for public
safety. A pilot program was tested and the results were favor-
able. This amendment will define acceptable type and use of
these devices.

Proposal Changes the Following Existing Rules:
Amends WAC 204-10-020 to define acceptable type and use
of additional hazard strobe lamps on municipal transit vehi-
cles for public safety.

No small business. economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.

Proposed
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Hearing Location: Washington State Patrol, Commer-
cial Vehicle Division Conference Room, General Adminis-
tration Building, Olympia, Washington 98504, on August 25,
1998, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Ms.
Kendra Hensley by August 18, 1998, (360) 753-0678.

Submit Written Comments to;: Ms. Carol Morton, fax
(360) 493-9090, by August 18, 1998.

Date of Intended Adoption: August 26, 1998.

July 14, 1998
Annette M. Sandberg
Chief

AMENDATORY SECTION (Amending WSR 98-04-053,
filed 1/30/98, effective 3/2/98)

WAC 204-10-020 Lighting devices. Aftermarket neon
lighting devices may not be used on motor vehicles while
they are in motion on public roadways.

(1) Federal Motor Vehicle Safety Standard 108 is hereby
adopted by reference as the standard for the following after-
market lighting devices:

(a) Headlamps (shall be white only) (SAE J578)

(b) Taillamps

(c) Stoplamps

(d) License plate lamps

(e) Turn signal lamps

(f) Side marker lamps

(g) Intermediate side marker lamps

(h) Backup lamps

(1) Identification lamps

(j) Clearance lamps

(k) Parking lamps

(1) Reflex reflectors

(m) Intermediate reflex reflectors

(n) Intermediate side reflex reflectors

(o) Intermediate side marker reflectors

(p) Tumn signal operating units

(@) Turn signal flashers

(r) Vehicular hazard waming signal operating units

(s) Vehicular hazard warning signal flashers

(2) Canadian Standards Association Standard D106.2 is
hereby adopted by reference as the standard for the following
lighting devices:

(a) Aftermarket headlamps (quartz-halogen nonsealed
beam - shall be white only).

(i) Motorcycle headlamps may comply with either Fed-
eral Motor Vehicle Safety Standard 108 or Canadian Stan-
dard D106.2. ,

(b) Fog lamps. Fog lamps may comply with either Stan-
dard D106.2 or SAE Standard J583 as set forth in subsection
(3)(a) of this section.

(3) Society of Automotive Engineers standards are
hereby adopted by reference as the standard for the following
lighting devices: A

(a) Fog lamps (SAE J583), aftermarket fog lamps shall
be white to amber only

(b) Fog tail lamps (SAE J1319)
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(c) Auxiliary driving lamps (SAE J581), shall be white
only and are not intended to be used alone or with the lower
beam of a standard headlamp system

(d) Auxiliary low beam lamps (or auxiliary passing
lamps) (SAE J582)

(e) Spot lamps (SAE J591)

() Comering lamps (SAE J852)

(g) Supplemental high-mounted stop and rear tumn signal
lamps (SAE J1957 and J2068)

(h) Side turn signal lamps (SAE J914)

(i) 360 degree emergency waming lamps (SAE J845)

() Flashing warning lamps for agricultural equipment
(SAE J974)

() Flashing waming lamps for authorized emergency,
maintenance, and service vehicles (SAE J595)

() Flashing warning lamp for industrial equipment (SAE
196)

(m) Warning lamp alternating flashers (J1054)

(n) Green lamp for use on volunteer fireman's private
vehicle (SAE J595) - flashing warning lamps for authorized
emergency, maintenance, and service vehicles.

(1) Color of the lens shall be green as that color is
described in SAE Standard J578 (Color specifications for
electric signal lighting devices) rather than red or amber as
specified in SAE J595.

(o) Side cowl, fender, or running board courtesy lamps
(SAE J575)

(4) Standards promulgated by the commission on equip-
ment for the following lighting devices shall be as set forth in
the Washington Administrative Code chapters as indicated:

(a) Deceleration alert lamp system (chapter 204-62
WAC)

(b) Headlamp modulator (chapter 204-78 WAC)

(c) Headlamp flashing system (chapter 204-80 WAC)

(d) School bus warning lamps (chapter 204-74 WAC)

(e) Additional hazard strobe lamp. Municipal transit
vehicles (as defined in RCW 46.04.355) may be equipped
with a single additional hazard strobe lamp. Such lamps must
meet the Class [ requirements of SAE Standard J1318

(1) A clear lens strobe lamp, less than eight inches in
height, may be mounted on the certerline of the roof in the
rear one-half of the bus

(ii) The hazard strobe lamp will be activated by a switch
independent of all other lamp switches. The hazard strobe
lamp switch shall be plainly labeled and have a pilot lamp
that shall indicate when the lamp is in operation

(iii} The use of a hazard strobe lamp is permitted only

when the bus is occupied with passengers and one or more of
the following conditions exist:

(A) The bus is in motion in inclement, sight obscuring

conditions, including, but not limited to rain, fog, snow, and
smoke: :
(B) There is a need to improve the visibility of the bus
when stopping, standing, or starting onto a highway or there
is limited visibility caused by geographic hazards, such as
winding roadways, hills, trees. etc.

The strobe lamp shall not be activated solely because of
darkness.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.
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WSR 98-15-094
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Commission Docket No. A-970591—Filed July 16, 1998, 3:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 97-
17-047.

Title of Rule: Petition for enforcement of interconnec-
tion agreements, WAC 480-09-530.

Purpose: This proposed rule is designed to provide an
expedited means of resolving disputes arising out of intercon-
nection agreements between local exchange companies and
others, which provide the basis for interconnections to serve
telecommunications traffic of each that must be routed over
the other's facilities.

Statutory Authority for Adoption. RCW 80.01.040,
80.04.160, section 2, chapter 337, Laws of 1998

Summary: This proposed rule would establish a process
designed to provide a forum for parties to interconnection
agreements to get speedy yet studied decisions to resolve dis-
putes arising under those agreements.

Reasons Supporting Proposal: Disputes arising under
interconnection agreements have characteristics that are dif-
ferent from many other kinds of disputes that the commission
resolves in adjudicative settings. These include the existence
of an interconnection agreement; the availability of arbitra-
tion under federal law at the origin of the agreement a history
of parties dealing with each other under the agreement; quite
often, a provision in the interconnection agreement requiring
the parties to discuss and negotiate problems relating to the
agreement, and a perceived need to gain a speedy resolution
of the dispute. Those factors support adoption of a rule spe-
cifically designed for such disputes.

Name of Agency Personnel Responsible for Drafting: C.
Robert Wallis, 1300 South Evergreen Park Drive S.W.,
Olympia, WA 98504, (360) 664-1142; Implementation and
Enforcement: Carole J. Washburn, 1300 South Evergreen
Park Drive S.W., Olympia, WA 98504, (360) 664-1174.

Name of Proponent: Washington Utilities and Transpor-
tation Commission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This proposed rule would provide a specific process
for enforcement of interconnection agreements — contracts
between telephone companies for the transportation of mes-
sages on each others' facilities, which are entered pursuant to
the federal Telecommunications Act of 1996. Carriers faced
with the need for enforcement of such an agreement need a
speedy forum and one that can evaluate parties' contentions
fairly and knowledgeably. This proposal is intended to afford
speedy and fair enforcement of interconnection agreements.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposal would
impose no, or only minimal, additional costs on affected
businesses.

RCW 34.05.328 does not apply to this rule adoption.
The law is not mandatory for rules of the Utilities and Trans-

WSR 98-15-094

portation Commission, and this rule is not one of the sort to
which the law applies.

Hearing Location: Commission Hearing Room, Second
Floor, Chandler Plaza, 1300 South Evergreen Park Drive
S.W., Olympia, WA 98504, on August 26, 1998, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Pat
Valentine by August 24, 1998, TDD (360) 586-8203, or
(360) 664-1133.

Submit Written Comments to: Carole J. Washbum, Sec-
retary, P.O. Box 47250, Olympia, WA 98504, e-mail to
<records@wutc.wa.gov>, fax (360) 586-1150, by August 7,
1998. Please include both Docket No. A-970561 and "Inter-
connection enforcement petition rule making" in your com-
munication.

Date of Intended Adoption: August 26, 1998.

July 14, 1998
Terrence Stapleton

for Carole J. Washburn
Secretary

NEW SECTION

WAC 480-09-530 Petitions for enforcement of inter-
connection agreements. (1) Petitions for enforcement. A
telecommunications company that is party to an interconnec-
tion agreement with another telecommunications company
may petition under this rule for enforcement of the agree-
ment.

(a) What the petition must contain. Each petition for
enforcement must contain the following elements:

(1) A statement, including specific facts, demonstrating
that the parties engaged in good faith negotiations to resolve
the disagreement, and that despite those negotiations the par-
ties failed to resolve the issue.

(i1) A copy of the provision of the interconnection agree-
ment that the petitioner contends is not being complied with.

(ii1) A description of facts demonstrating failure to com-
ply with the agreement. The description must be supported
by one or more affidavits, declarations or other sworn state-
ments, made by persons having personal knowledge of the
relevant facts.

(b) How to serve the petition. The petitioner must serve
the petition for enforcement on the responding party on the
same day the petition is filed with the commission. For pur-
poses of this section, service must be effected on:

(1) The responding party's authorized representative,
attomney of record or designated agent for service of process;

(i) The responding party's representatives with whom
the petitioner conducted the negotiations addressed in (a)(®)
of this subsection; and

(ii) All parties designated in the interconnection agree-
ment to receive notices.

If the petitioner chooses to serve the respondent by mail,
a copy of the petition for enforcement and all supporting doc-
uments must be faxed or hand-delivered to the responding
party's attorney of record, or if the party has no attomey, to
the responding party, on the same day as filed with the com-
mission.

(c) At least ten days prior to filing a petition for enforce-
ment at the commission, the petitioner must give written
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notice to the respondent that the petitioner intends to file a
petition for enforcement. The notice must identify the con-
tract provision the petitioner alleges was violated, and the
exact behavior or failure to act that petitioner alleges violates
the agreement. Service of the written notice must be accom-
plished in the same manner as set forth in (b) of this subsec-
tion. The petitioner must include a copy of this notice with its
petition for enforcement.

(2) Answering a petition. The respondent may answer
the petition. The respondent waives the opportunity to
present any matter that is not raised in the answer, except that
the answer may be amended under subsection (3) of this sec-
tion.

(a) Contents of the answer. The answer to a petition for
enforcement must respond to each allegation of failure to
comply with the terms of the interconnection agreement, stat-
ing relevant facts. Any facts relied upon must be supported
by affidavits, declarations or other sworn statements by per-
sons having personal knowledge of the facts.

(b) Filing and service of the answer. The respondent
must file the answer with the commission and serve it on the
petitioner within five business days after service of the peti-
tion for enforcement. Service must be accomplished so that a
copy of the response to the petition for enforcement and all
supporting documents must reach the petitioner's attorney, or
the person who signed the petition, if petitioner has no attor-
ney, on the same day the answer is filed with the commission.
If the respondent chooses to serve the petitioner by mail, a
copy of the petition for enforcement and all supporting docu-
ments must be delivered to the person identified above on the
same day as filed with the commission.

(3) Amendment of petition and answer. In the discre-
tion of the presiding officer, for good cause shown, and to
avoid substantial prejudice to the responding party that is not
caused by the fault of the responding party, the responding
party may amend its answer to the petition. In the discretion
of the presiding officer, either party may amend its petition or
answer to conform to the evidence presented during the pro-
ceeding. In determining whether to permit amendment of the
petition or answer to conform to the evidence, the presiding
officer may refer to, but is not bound by, civil rule 15(b).

(4) Prehearing conference. The commission will con-
duct a prehearing conference regarding each petition that is
filed for enforcement of an interconnection agreement.

(a) Schedule; mandatory attendance. The presiding
officer will within ten days after the petition is filed schedule
a prehearing conference. Both the petitioner and the respon-
dent must attend the prehearing conference. At the discretion
of the presiding officer, the prehearing conference may be
conducted by telephone.

(b) Procedural determination. At the prehearing con-
ference, the presiding officer will determine, based on the
petition and the answer, together with all supporting docu-
ments filed by the parties and the parties’ oral statements,
whether the issues raised in the petition can be determined on
the pleadings and submissions, without further proceedings.
The presiding officer may ask the parties to submit written
briefs on the issues of the petition.

(c) Means of obtaining additional information. If the
presiding officer determines that further proceedings are nec-
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essary, the presiding officer will establish a schedule for
receiving additional facts or evidence and may, in the discre-
tion of the presiding officer, schedule an enforcement hearing
session to explore the facts and issues raised in the petition
and the answer. If shown to be essential to the requesting
party, the presiding officer may, in his or her discretion,
allow discovery pursuant to WAC 480-09-480. To comply
with the time lines of this rule, the presiding officer may alter
the discovery time lines in WAC 480-09-480.

(5) Appointment and powers of the presiding officer;
recommended or final decision. The commission will
appoint an administrative law judge to preside over the pro-
ceeding. The commissioners may, in their discretion, preside
over the enforcement proceeding.

(@) In any proceeding to enforce the provisions of an
interconnection agreement, the presiding officer has broad
discretion to conduct the proceeding in a manner that best
suits the nature of the petition, including, but not limited to,
converting the proceeding into a complaint proceeding under
RCW 80.04.110. The presiding officer may limit the record
in the enforcement proceeding to written submissions or may
schedule an enforcement hearing session. The presiding
officer may limit the number of exhibits and witnesses and
the time for their presentation. ,

(b) The enforcement proceeding concludes when the
presiding officer has sufficient information to resolve the
issues. The presiding officer shall serve a recommended
decision on the parties within seventy-five days of the date
the petition for enforcement was filed, or twenty-one days
after the last hearing session or submission, whichever is
later. The recommended decision is subject to the approval
of the commission. If the commission presides over the
enforcement proceeding, it may serve a final decision within
the time requirements applicable to recommended decisions.

(6) Review of the recommended decision. After the
presiding officer serves the recommended decision, the com-
mission will hear the arguments or comments of the parties
regarding the recommended decision at a regular or special
open public meeting. The parties may submit written com-
ments to the commission prior to the meeting on a schedule
established in the initial order. The commission may, in its
discretion, request a presentation at the meeting from com-
mission staff. The commission will conduct this session
within ten days after the date of the recommended decision,
or as soon thereafter as the commissioners' schedules permit.

(7) Commission decision on petition for enforcement.

(a) Extent of commission discretion. The commission
will serve a final decision on the parties, in the form of a com-
mission order, resolving the issues. The commission may
adopt, modify or reject all or part of the recommended deci-
sion.

(b) Time of service of order. The commission will
serve its order on the petition for enforcement no later than
ninety days of the date the petition is filed or fifteen days after
the meeting at which it reviews the recommended decision,
whichever is later. The commission may extend this time for
lack of resources or for other good cause.

(c) Petition for reconsideration. Within ten days after
the commission serves its order on the petition for enforce-
ment, the parties may petition for reconsideration. A petition
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for reconsideration is denied unless the commission by sepa-
rate decision grants it within ten days after the petition for
reconsideration is filed, or such longer time established by
the commission secretary. If a party files a petition for recon-
sideration, the commission mays, in its discretion, request that
an answer be filed or call for additional comments, briefing,
evidence, or argument from the parties. Filing a petition for
reconsideration of the order does not stay the effect of the
order.

(d) Failure to comply with the order. Any party who
fails to comply with the terms of the commission's final order
on petition for enforcement is subject to penalties under
RCW 80.04.380 and any other penalties or sanctions as pro-
vided by law. A company against whom a penalty is assessed
may challenge the penalty or the facts on which it is based, or
seek mitigation of the penalty, pursuant to pertinent law and
commission rules.

(8) Nature of the proceeding. Because the commission
is exercising authority consistent with federal law when
resolving disputes involving interconnection agreements, the
proceeding is in the nature of an arbitration and is not an adju-
dicative proceeding under the Washington Administrative
Procedure Act, chapter 34.05 RCW.

WSR 98-15-098
PROPOSED RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed July 17, 1998, 10:21 a.m.)

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Deferred compensation plan amendments
of 1998.

Purpose: To amend the department's rules implementing
the deferred compensation law codified in chapters 41.04 and
41.50 RCW in order to make those rules consistent with the
1998 amendments to chapter 41.50 RCW and to recent
amendments to the Intemal Revenue Code Section 457.

Statutory Authority for Adoption: RCW 41.50.050.

Statute Being Implemented: Chapter 116, Laws of 1998,
all sections.

Summary: The proposed rules amend the department's
deferred compensation plan rules so that they conform to the
amendments to the deferred compensation law enacted in
chapter 116, Laws of 1998 and to recent amendments to Sec-
tion 457 of the Internal Revenue Code.

Reasons Supporting Proposal: To bring the department's
rules into conformity with chapters 41.04 and 41.50 RCW as
amended by chapter 116, Laws of 1998. .

Name of Agency Personnel Responsible for Drafting:
Elyette Weinstein, 1025 East Union Avenue, Olympia, WA
98504-8380, (360) 709-4747; Implementation and Enforce-

ent: Anne Holdren, 2600 Martin Way, Olympia, WA
8504-0931, (360) 753-1829.

Name of Proponent: Department of Retirement Sys-

tems, governmental,
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Rule is necessary because of federal law, [Title 26
U.S.C. Sec. 457 Internal Revenue Code].

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule is an amendment to provisions of
chapters 415-512, 415-524, 415-544, 415-548, and 415-560
WAC governing the department's implementation of the
deferred compensation plan law codified in chapters 41.04
and 41.50 RCW. The amendments are necessary to reflect
the changes to chapters 41.04 and 41.50 RCW enacted in
chapter 116, Laws of 1998. The statutes were amended to
bring them into compliance with recent changes to the Inter-
nal Revenue Code. The purpose of the rule and its antici-
pated effects are to bring the rules into conformity with the
statutes as amended to ensure that there are no conflicts
between the rules and the authorizing statutes.

Proposal Changes the Following Existing Rules: WAC
415-512-075, 415-548-010, and 415-560-010 conform to the
Internal Revenue Code's requirement that deferred compen-
sation plans hold funds in trust for the exclusive benefit of
employees. The State Investment Board is trustee.

WAC 415-512-015 clarifies that transfers between 457
plans of different political subdivisions are allowed.

WAC 415-512-020 and 415-512-030 conform to the
Internal Revenue Code requirement that deferral limits be
indexed.

WAC 415-512-050 removes limits on the number of
times per year participants can change deferral or investment
options.

WAC 415-512-070 limits resumption of deferrals to a
request for cessation due to an unforeseeable emergency pay-
ment.

WAC 415-512-080 adds documentation requirements if
a member chooses to designate a trust as beneficiary.

WAC 415-512-090 adds changes that apply to partici-
pants who, after separating from service, are again hired by
an employer and reenrolled in the plan before payment is
scheduled to begin. Requirements for minor beneficiary pay-
ments.

WAC 415-512-110 minimum amounts needed to estab-
lish lump sum or annuity payout. Amended to comply with
Intemnal Revenue Code.

WAC 415-524-010 clarifies that a divorce does not
amount to a hardship withdrawal in conformance with Inter-
nal Revenue Code.

WAC 415-544-010 regarding nonassignability of the
right to receive deferrals is rewritten in clear language.

New WAC 415-512-095 clarifies how and when the plan
will honor domestic relations orders.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rules apply to pub-
lic employers and employees participating in the retirement
systems administered by the Department of Retirement Sys-
tems (DRS). No private businesses are affected by the rules,
therefore, no small business [economic] impact statement is
required. '

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. DRS is not one of the agencies that
RCW 34.05.328 applies to. DRS does not opt to voluntarily
bring itself within the coverage of that statute.
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Hearing Location: Boardroom, 2nd Floor, 1025 East
Union Avenue, Olympia, WA 98504-8380, on August 26,
1998, at 2:00 p.m.

Assistance for Persons with Disabilities: Contact Elyette
Weinstein by August 26, TDD (360) 586-5450, or (360) 709-
4747.

Submit Written Comments to: Elyette Weinstein, P.O.
Box 48380, Olympia, WA 98504-8380, fax (360) 753-3166,
by August 12, 1998.

Date of Intended Adoption: September 14, 1998.

July 17, 1998
Elyette M. Weinstein
Rules Coordinator

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-512-015 Plan to plan transfers. (1) Trans-
fers to the plan following a change in employment. If a par-
ticipant was formerly a participant in an eligible ((state))
deferred compensation plan (within the meaning of Section
457 of the code and ((the)) its regulations ((thereunder))),
((end-if-sueh-a-plan)) which permits the direct transfer of the
participant's interest ((therein)) to ((the)) another plan, then
the transferee plan shall accept assets representing the value
of such interest((-provided;)). However, the department may
require in its sole discretion that some or all of such interest
be transferred in cash or its equivalent. Such amount shall be
held, accounted for, administered, and otherwise treated in
the same manner as compensation deferred by the participant
under the plan except that:

(a) Only the amount, if any, transferred to the plan which
was deferred under the transferor plan in the taxable year
when transfer occurs shall be treated as compensation
deferred under the plan in such year.

(b) Such amount shall remain subject to, and shall be
administered in accordance with, any irrevocable elections
made under the transferor plan with respect to such amount.

(2) Transfers from the plan following a change in
employment. The only rollovers or transfers allowable under
Section 457 of the Internal Revenue Code are from one eligi-
ble Section 457 plan to another eligible Section 457 plan.

If a participant, prior to making a final election under
WAC 415-512-090(2) regarding the method of payment,
accepts employment with an employer who offers an eligible
Section 457 plan, and the participant becomes a participant in
that plan, then accumulated deferrals may, at the election of
the participant and after written notice to the department, be
transferred to the other plan, provided that plan provides for
the acceptance of such transfers.

(3) Transfers by employees of participating political sub-
divisions. Transfers of funds by an employee of a participat-
ing political subdivision are allowed to and from other IRC
Section 457 plans maintained by the political subdivision, but
only if the other plan also allows transfers to and from its plan
and the participant has not made an irrevocable payout elec-
tion relating to either plan.

(4) Application for transfer. If the conditions in subsec-
tion((s)) (1) ((ard)), (2). or (3) of this section are met and the
participant wishes to transfer his/her account, he/she shall
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complete ((aay)) an application form and/or other documents
as may be required by the department.

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-512-020 Deferral ((Gimitation)) limit. (1)
Except as provided in WAC 415-512-030, relating to catch-

up, the maximum that may be deferred under the plan for any
taxable year of a participant shall not exceed the lesser of
seven thousand five hundred dollars indexed to the extent
authorized in Section 457 of the Internal Revenue Code (dol-
lar deferral limit) or thirty-three and one-third percent of the
participant's includible compensation, each reduced:

(a) By any amount excludable from the participant's
gross income for that taxable year under Section 403(b) of the
Intemal Revenue Code; and

(b) By any amount:

(i) Excluded from gross income under Section 402 (e)(3)
or 402 (W)(1)(B) of the Internal Revenue Code (relating to a
participant's elective deferrals to simplified employee pen-
sions) for that taxable year;

(ii) For which a deduction is allowable for that taxable
year by reason of a contribution to an organization described
in Section 501 (c)(18) of the Internal Revenue Code (relating
to pension trusts created before June 25, 1959, forming part
of a plan for payment of benefits under a pension plan funded
only by contributions of employees); or

(iii) Which is deferred by a participant under Section
401(k) of the Internal Revenue Code (relating to qualified
cash or deferred arrangement) during that taxable year; and

(c) By any amount the participant contributes to any
other Section 457 of the Internal Revenue Code plan (relating
to deferred compensation plan(s)) during the taxable year.

(2) "Includible compensation" for purposes of this sec-
tion means includible compensation as defined in Section
457 (e)(5) of the Internal Revenue Code and as further
defined by Treasury Department Regulation 1.457-2 (e)(2)
interpreting that section, and is determined without regard to
community property laws. Includible compensation for a tax-
able year includes only compensation from the employer that
is attributable to services performed for the employer and that
is includible in the participant's gross income for the taxable
year for federal income tax purposes. Accordingly, a partici-
pant's includible compensation for a taxable year does not
include an amount payable by the employer that is excludable
from the employee's gross income under:

(a) Section 457 of the Internal Revenue Code;

(b) Section 403(b) of the Internal Revenue Code (relat-
ing to annuity contracts purchased by Section 501 (c)(3) of
the Internal Revenue Code organizations or public schools),

() Section 105(d) of the Internal Revenue Code (relating
to wage continuation plans);

(d) Section 911 of the Internal Revenue Code (relating to
citizens or residents of the United States living abroad);

(e) Section 402 (e)(3) or 402 (h)(1)(B) or 402(k) of the
Intemal Revenue Code (relating to simplified employee pen
sions);

() Section 501 (c)(18) of the Internal Revenue Code
(relating to certain pension trusts), or
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(8) Section 401(k) of the Internal Revenue Code (relat-
ing to qualified cash or deferred arrangements).

(3) In computing includible compensation, total gross
compensation as shown on state earnings statements must be
reduced by:

(a) Section 414(h) of the Internal Revenue Code, before
tax contributions to retirement plans (including those
described in RCW 41.04.440, 41.04.445, and 41.04.450); and

(b) Any Section 125 of the Internal Revenue Code con-
tributions to cafeteria plans (including those which include
such items as dependent care salary reduction plans) before
excluding the items listed in subsection (2)(a) through (g of
this section.

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-512-030 Catch-up provision. For one or
more of the participant's last three taxable years ending
before attaining normal retirement age under the plan, the
maximum deferral shall be the lesser of: ‘

(1) Fifteen thousand dollars for the taxable year, reduced
in the same manner as the ((seven-theusend-five-hundred))
dollar((s-limitatien)) deferral limit is reduced in WAC 415-
512-02001); or ’

(2) The sum of: ,

(a) The ((limitations)) limits established for purposes of
WAC 415-512-020 of the plan for the taxable year (deter-
'mined without regard to this section), plus

(b) So much of the ((fimitation)) limit established under
WAC 415-512-020 for taxable years before the taxable year
as has not theretofore been used under WAC 415-512-020 or
415-512-030. A prior taxable year shall be taken into account
only if:

(i) It begins after December 31, 1978;

(i1) The participant was eligible to participate in the plan
during all or any portion of the taxable year, and;

(ii1) Compensation deferred (if any) under the plan dur-
ing the taxable year was subject to a maximum ((limitation))
limit (as established under WAC 415-512-020).

A prior taxable year includes a taxable year in which the
participant was eligible to participate in an eligible plan spon-
sored by another entity. In no event can the participant elect
to have the catch-up provision apply more than once whether
or not the full catch-up had been utilized.

"Normal retirement age," as used in chapters 415-501
through 415-568 WAC, means the range of ages:

Ending not later than age seventy and one-half; and

Beginning not earlier than the earliest age at which the
participant has the right to retire under a state authorized pen-
sion for which the participant is eligible without consent of
the state and under which the participant will receive imme-
diate retirement benefits without actuarial adjustment due to
retirement prior to some later specified age in a state autho-

ized pension plan. A

This catch-up provision may not be used in the year in
which the participant attains age seventy and one-half, and
may not be used in any year thereafter.

(33]
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AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-512-050 Modification of deferral or
investment option(s). A participant may change his/her
deferral or investment option(s) ((retsrerethenfour-timesin
eny-oalenderyear)) by executing a participation agreement.

Changes in the amount of deferral must equal at least ten dol-
lars or more per month. (Beneficiaries entitled to receive
accumulated deferrals may also change investment options

((mmﬁﬁiﬁe.s-pef—ye&)).) o
(( reregse-(or-an ReFease-and-a-ohangen

the-effeetive-date-ofany-ehange.)) A change in the deferral
amount shall be effective for any calendar month only if the

participant signs a new participation agreement prior to the

earning period for which the change is requested. All partic-

ipation agreements indicating changes in investment

option(s) and transfer request forms indicating a transfer

from one investment option to another must be filed with the

department no later than twelve days prior to the established
pay date for which the change will occur.

During the payout process, the department may periodi-
cally liquidate mutual fund shares in amounts necessary to
meet distribution requirements for a six-month period.

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-512-070 Suspension and reinstatement of
deferrals. Suspension. A participant may at any time direct
that deferrals under the participant's participation agreement
cease by completing the proper form and filing it with the
department no later than the last day of the payroll period
prior to the payroll period during which the deferrals are to
cease; however, accumulated deferrals shall only be paid as
provided in WAC 415-512-080 through 415-512-110.

Reinstatement. A participant who has directed the ces-
sation of deferrals as part of an unforeseeable emergency
payment request may resume deferrals ((for-any—ecalendas
menth-eommeneingne)) by executing a new participation

agreement to defer compensation. The deferrals cannot
rfesume sooner than six months after ((sueh)) deferrals ceased

(@

{OR)). Deferrals will begin the month immediately fol-
lowing the month that the participation agreement is signed.
The six-month waiting period shall not apply to participants
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who are on leave without pay as discussed in WAC 415-528-
010. .

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-512-075 Investment options. Each partici-
pant shall designate on his/her participation agreement the
investment option(s) in which he/she wishes to have funds
invested. The investment option(s) shall be selected from
those options made available for this purpose from time to
time by the (( t } i
diseretion)) state investment board after consultation with the
employee retirement benefits board.

The (( its)) state investment
board may make available as options for investment:

(1) A fixed rate investment or pool of investments
including deposits with a credit union, savings and loan asso-
ciation, mutual savings bank and fixed annuities;

(2) Specified mutual fund shares, shares of an invest-
ment company, or variable annuities; or

(3) Fixed or variable life insurance, or other options per-
mitted by law (( i
efits-beard)). In the event that a selected mvestment option
experiences a loss, the participant's benefits payable hereun-
der shall likewise reflect a loss, rather than income, for the
period.

Nothing in this section shall require the ((employer))
state investment board or the department as plan administra-
tor to invest any amount in the investments selected ((and

assets-so-invested)), The state investment board may open,

change or close investment options according to its invest-
ment policy.

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-512-080 Designation of beneficiaries. Each
participant shall have the right to designate a beneficiary or
beneficiaries to receive accumulated deferrals in the event of
the participant's death. If no such designation is in effect on a
participant's death, the beneficiary shall be the surviving
spouse. If there be no such surviving spouse, then the benefi-
ciary shall be the participant's estate. A participant may
change his/her beneficiary designation at any time by filing a
change of beneficiary form with the department. A partici-
pant may also change his/her beneficiary designation by
completing the beneficiary designation portion of a participa-
tion agreement form.

The participant may name:

(1) A designated organization or person (including with-
out limitation his/her unbom or later adopted children). If
unbom or later adopted children are to be included, the desig-
nation must so indicate. The date of birth must be furnished
for any living person who is named ((and—whe-is-underthe
age-ofeighteen)) as a beneficiary.

(2) His or her estate.
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(3) A trust which is in existence, or which is to be estab-
lished under the participant's last will. For an existing trust,
the participant must provide ((the-pame-of-the-trust-and-the
date-itwas-established)) a copy of the trust document and the
name, address. and telephone number of the current trustee,
and the tax identification number.

The participant may name contingent beneficiaries in
addition to primary beneficiaries.

AMENDATORY SECTION (Amending WSR 97-05-009,
filed 2/7/97, effective 3/10/97)

WAC 415-512-090 Elections regarding distribution.
Each participant (or in the event of death, each beneficiary
other than an organization, an estate, or a trust) shall elect
when his/her payout will begin and the payout period.

(1) Election (( R4 )) preconditions
and irrevocability. The election regarding the date when pay-
ment will begin shall be made when a participant separates
from service (or dies having separated from service and hav-
ing previously elected when payment will begin).

Once made, the election regarding when payout will
begin is irrevocable as to the participant or beneficiary mak-
ing the election, unless;

(a) The participant or beneficiary, more than thirty days
prior to the elected date payment is to begin, elects to post-
pone the original date. Only one such postponement is
allowed; or

(b) The participant, after separating from service is again
hired by the employer and, before the originally elected date
payment is to begin, reenrolls in the plan.

((Fhe)) (2) Timing of election ((regarding-whenpayment
witkbegin:)).

(a) (B¥)) A participant who separates from service other
than by reason of death, must ((be-made-net)) make an elec-
tion no later than sixty days after separation from service.
Payment may begin on the central payroll date nearest the
twenty-fifth day of the month following the month in which
an election is filed with the department on forms provided for
that purpose, and payment must begin within the time pre-
scribed by WAC 415-512-110;

(b) (B¥) A beneficiary, other than an organization,
estate or trust, where the participant was not already receiv-
ing payments, must ((be-meade-net)) make an election no later
than sixty days after the participant's death. Payment may
begin on the central payroll date nearest the twenty-fifth day
of the month following the month in which an election is filed
with the department on forms provided for that purpose, and
payment must begin within the time prescribed by WAC 415-
512-110. The plan will not distribute to a minor beneficiary
if it does not receive proof that the minor has either:

(i) A court-appointed guardian; or

(i) A custodian whom the participant during his or her
lifetime designated in a beneficiary designation, will, trust or
other instrument exercising a power of appointment, fol-
lowed in substance by the words: "As custodianfor. ... ...

name of minor) under the Washington Uniform Transfers t
Minors Act.”

Where a legal guardianship is not obtained, and where
the participant has not previously named a custodian under
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the Washington Uniform Transfers to Minors Act as

described above, or if such custodian has been named but
dies or is unable or unwilling to serve, the plan may, follow-
ing the expiration of one hundred eighty days after the partic-
ipant's death, request a court of competent jurisdiction to
establish a custodianship under the Washington Uniform
Transfers to Minors Act, chapter 11.114 RCW., irrespective
of the amount at issue.

Once a custodianship has been established either by the

articipant's prior designation or by court order. the lan will
transfer the funds in the deceased participant's account to the
named custodian.

A transfer may be made only for one minor, and only one
person may be the custodian, as set forth in the Washington
Uniform Transfers to Minors Act. Written confirmation of
delivery by the custodian constitutes a sufficient receipt and
discharge of the plan for the deceased participant's account
balance transferred to the custodian.

The custodian will have sixty days after the date of trans-

fer to make an election regarding the payout period and when
the payout will begin under this section.

(&) (3) Election regarding method of payment. The
participant (or beneficiary) who makes an election regarding
the date payment will begin, may also elect the period over
which payments will be made. The payout period election
may be made either at the time he/she elects a beginning date
for payout or at any time not later than sixty days prior to the
date payout is to begin. Once having made this election, the

articipant (or beneficiary, other than an organization, estate,

r trust) may change the payout period election not later than
thirty days prior to the date payout is to begin. Such a benefi-
ciary may also make this election where the participant was
already receiving payments but, as provided in WAC 415-
512-110 (3)(a), must receive distribution at least as rapidly as
it was being distributed to the participant. Such a beneficiary
must make the payout period election not later than sixty days
after the death of the participant and payout will be sus-
pended following the participant's death until the beneficiary
either makes a payout period election or begins receiving
payment as provided in subsection (((43)) (5) of this section.
Provided, if the participant was receiving payout in the form
of an annuity contract, then the successor's right shall be lim-
ited by the terms of that contract.

() (4) How elections are made. A participant or ben-
eficiary makes elections allowed under this section by com-
pleting and filing applicable payment request forms with the
department. Only a_court-appointed guardian mav elect
between a monthly and a lump sum benefit on behalf of the
minor.

((4) (3) Consequences in absence of a timely election
regarding time of payment. Absent a timely election regard-
ing when payout is to begin, payout will begin on the central
payroll date nearest the twenty-fifth day of the month follow-
ing the month in which the election period ends, and will be
made, in a lump sum if the accumulated deferrals as of the

d of the election period are less than twenty-five thousand

ollars or, if the accumulated deferrals are twenty-five thou-

sand dollars or more, in equal monthly installments over a
period of one hundred twenty months or such lesser period:
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(a) As may be necessary under the minimum payout
requirements of Section 457 @(2)B)(1)(D) of the Internal
Revenue Code, requiring amounts to be paid not later than as
determined under Section 401 (8)(9)XG) of the Internal Reve-
nue Code; or

(b) As may be necessary under Section 457
(d()(B)(1)II) of the Internal Revenue Code, requiring
amounts not distributed to the participant during his/her life
to be distributed at least as rapidly as they were being distrib-
uted as of the participant's death.

{(63)) (6) Effects of certain employment changes. Trans-
fers from the plan are allowed in the circumstances described
in WAC 415-512-015(2).

((6))) (7) Consequences in absence of a timely election
regarding method of payment. In the absence of a timely
election regarding the period of time over which payment
will be made, payment will be made in the manner described
in subsection (((49)) (5) of this section.

{(&3)) (8) Payment to an organization, estate, or trust.
Any amount payable to an organization, estate, or trust shall
be paid in a lump sum as prescribed in WAC 415-512-1 10(3).

NEW SECTION

WAC 415-512-095 Domestic relations orders. ¢))
Domestic relation orders, which establish a right of the non-
participant to a portion of a participant's account after the par-
ticipant separates from service, will be honored at the discre-
tion of the department:

(a) Only if the plan participant is eligible for, or is in
actual payout status; and

(b) Based upon the capabilities of the deferred compen-
sation program recordkeeping system.

(2) The plan will honor domestic relation orders by
either:

(a) Recognizing that there is a lien against the plan's
assets (provided the order establishes a fixed or determinable
future amount to be paid); or

(b) Establishing a separate account for the nonparticipant
spouse.

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-512-110 Distribution of deferrals. (1) Gen-
eral rule. Assuming a timely election is allowed and has been
made pursuant to WAC 415-512-090, payment will be made
in at least annual, substantially nonincreasing amounts. Pay-
ments are also subject to the limitations in subsections 2
through ((653)) (7) of this section.

(2) Distribution to participant. A participant must either:

(2) Receive his/her entire interest prior to the ((latest))
later of:

(1) The April 1st immediately following the close of the
calendar year in which the participant attains age seventy and
one-half; or

(i1) The April Ist immediately following the close of the
calendar year in which the participant separates from service
with the employer; or
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PROPOSED




PROPOSED

WSR 98-15-098

" (b) Begin receiving his/her interest not later than the
time specified in (a) of this subsection and receive it over a
period not longer than ((either)) one of the following:

(i) The life of the participant;

(ii) The life of the participant and a beneficiary desig-
nated by the participant,

(iii) The life expectancy of the participant; or

(iv) The life expectancy of the participant and a desig-
nated beneficiary.

Payment must be sufficiently rapid to satisfy the require-
ments of Section 457 (d)(2)(B)(1)(1) and Section 401
(2)(9)(G) of the Internal Revenue Code. ((Provided-thatunti

Once payments to a participant begin, the participant
may accelerate the payment schedule only in the event of an
unforeseeable emergency (and subject to the provisions of
WAC 415-524-010 regarding such emergencies).

(3) Distribution to beneficiaries.

(a) When distribution begins prior to the participant's
death, then payout must be made at least as rapidly as it was
being made to the participant. When the beneficiary is an
organization, estate or trust, then payment will be payable in
a lump sum on the twenty-fifth day of the second month fol-
lowing the participant's death.

(b) When distribution does not begin prior to the partici-
pant's death, and is to be made:

(i) To an organization, estate or trust, then payment will
be payable in a lump sum on the twenty-fifth day of the sec-
ond month following the participant's death;

(ii) To a living beneficiary designated by the participant
other than the participant's surviving spouse, and, by election,
not to begin within one year of the participant's death, then
payment must be made within five years of the participant's
death,_The plan will not distribute to a minor beneficiary if it
does not receive proof that the minor has either:

(A) A court-appointed guardian; or

(B) A custodian whom the participant during his or her
lifetime designated in a beneficiary designation, will, trust or
other instrument exercising a power of appointment, fol-
lowed in substance by the words: "As custodianfor ... ....

(name of minor) under the Washington Uniform Transfers to
Minors Act." See WAC 415-512-090 (2)(b);

(iii) To a living beneficiary designated by the participant
other than the participant's surviving spouse, and, by election,
beginning within one year of the participant's death, then pay-
ment must be made within fifteen years of the participant's
death. The plan will not distribute to a minor beneficiary if it
does not receive proof that the minor has either:

(A) A court-appointed guardian; or

(B) A custodian whom the participant during his or her

lifetime designated in a beneficiary designation, will, trust or
other instrument exercising a power of appointment, fol-
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(name of minor) under the Washington Uniform Transfers to
Minors Act." See WAC 415-512-090 (2)(b);

(iv) To the participant's surviving spouse, whether as
designated beneficiary, or by default, then payment must
begin prior to the April 1st immediately following the
((eter)) latter of the close of the plan year in which the partic-
ipant would have attained age seventy and one-half or, if
later, the year in which the participant separated from ser-
vice((-aad))._Payment may be made over the lifetime of the
surviving spouse or over a period not longer than the life
expectancy of the surviving spouse.

(4) For purposes of this section, life expectancies will be
computed by use of the expected return multiples in Treasury
Department Regulation 1.72-9 or, if distribution is to be
effected through a contract issued by an insurance company,
by use of the mortality tables of such company. ((Where-pay-

recaloulated-annuaily-))

(5) The minimum payment amount (not including_any
amount paid out from an annuity) is fifty dollars per month Gf
payments are made monthly) and six hundred dollars per year
(if payments are made annually).

(6) The minimum amount to establish a payout annuity
administered by the department and paid monthly is one hun-
dred thousand dollars. The minimum amount for an annuity
paid quarterly is twenty-five thousand dollars.

(7) Notwithstanding anything in this plan to the contrary,
distributions from the plan will be made in compliance with
the minimum distribution rules of Section 457 (d)(2) of the
Internal Revenue Code, and in compliance with Treasury
Department Regulations issued under Sections 401 (a)(9) and
457 (d)(2) of the Internal Revenue Code.

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-524-010 Unforeseeable emergency. (1)
Payout request.Notwithstanding any other provisions in plan
chapters 415-501 through 415-568 WAC, in the event of an
unforeseeable emergency, a participant (or a beneficiary enti-
tled to accumulated deferrals) may request the department to
pay out all or a portion of accumulated deferrals. If the appli-
cation for payment is approved by the department, payment

.will be made within sixty days following such an approval.

The amount paid shall be limited strictly to that amount rea-
sonably necessary to satisfy the emergency need.

For purposes of this plan, an unforeseeable emergency
shall be severe financial hardship to the participant resulting
from:

(a) A sudden and unexpected illness or accident of the
participant or of a dependent (as defined in Section 152(a) of
the Internal Revenue Code) of the participant,

(b) Loss of the participant's property due to casualty, or

(¢) Other similar extraordinary and unforeseeable cir
cumstances arising as a result of events beyond the control o
the participant. The circumstances that will constitute an
unforeseeable emergency will depend upon the facts of each
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case, but, in any case, payment shall not be made to the extent
that such hardship is or may be relieved:

(1) Through reimbursement or compensation by insur-
ance or otherwise;

(i) By liquidation of the participant's assets, to the extent
liquidation of such assets would not itself cause severe finan-
cial hardship; or

(ii1) By cessation of deferrals under the plan.

Examples of what shall not be considered to be unfore-
seeable emergencies include the need to send a participant's
child to college or the desire to purchase a home.

A divorce does not constitute an "unforeseeable emer-
gency" or "severe financial hardship."

(2) Applications for review. All applications for review
of decisions on requests for pay out of accumulated deferrals
due to an unforeseeable emergency shall follow the proce-
dure established in WAC 415-08-015.

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-544-010 Accumulated deferrals not
assignable. ({4 . i tet

i : the-oxient-othe sired by-low)
Neither the participant. nor the participant's beneficiary or
beneficiaries, nor any other designee, has any right to sell
assign, transfer, or otherwise convey the right to receive any

payments under the plan. These payments and right thereto
are nonassignable and nontransferable. Unpaid accumulated
deferrals are not subject tg attachment, gamishment. or exe-

cution and are not transferable by operation of law in event of
bankruptcy or insolvency. except to the extent otherwise
required by law. In the event of any attempt to assien or
transfer, the state investment board and the department will

have no liability.

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-548-010 Plan assets. (1) All ((emounts-of

Hect—o

ereditors-of-the-employer)) moneys in the deferred compen-
sation principal account. all property and rights purchased

ha-nlan and ha ba hia a

(371
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therewith, and all income attributable thereto, shall be held in

trust for the exclusive benefit of the state deferred compensa-
tion plan's participants and their beneficiaries. Under RCW
41.50.780(4) and chapter 43.33A RCW._ the state investment
board is made trustee of state deferred compensation plan
assets.

AMENDATORY SECTION (Amending WSR 96-16-020,
filed 7/29/96, effective 7/29/96)

WAC 415-560-0

10 Investment responsibility. (Fhe

e N & d 8

B

FHERt-to-approve-or-disa HeH-Hvestnent-requests:))
Any action by the department in investing funds, or by the
(( i t8)) state invest-
ment board approving of any such investment of funds, shall
not be considered to be either an endorsement or guarantee of
any investment, nor shall it be considered to attest to the
financial soundness or the suitability of any investment for
the purpose of meeting future obligations.

WSR 98-15-100
PROPOSED RULES
CEMETERY BOARD
[Filed July 17, 1998, 10:46 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
11-039.

Title of Rule: Fees.

Purpose: To amend WAC 98-70-010 to bring Cemetery
Board revenues into line with expenditures.

Statutory Authority for Adoption: RCW 68.05.105.

Statute Being Implemented: Title 68 RCW.

Summary: This amendment will allow the Cemetery
Board to raise its application and renewal fees by 4.18 per-
cent in 1999 as allowed by statute in order to bring its reve-
nues more closely into line with its expenditures.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jon Donnellan, Depart-
ment of Licensing, 405 Black Lake Boulevard, Olympia,
(360) 586-4905.

Name of Proponent: Cemetery Board,.governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 98-70-010 provides for application and
renewal fees for the certificate of authority to operate a cem-
etery, crematory license or endorsement, prearrangement
sales license, exemption from prearrangement sales license,
and the cremated remains disposition permit or endorsement.
This amendment will provide a 4.18 percent increase in all
fees as allowed under Initiative 601.

Proposal Changes the Following Existing Rules:
Increases application and renewal fees by 4.18 percent.

Proposed
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. These fee increases are
permitted by Initiative 601.

RCW 34.05.328 does not apply to this rule adoption.
Department of Licensing is exempt from this statute.

Hearing Location: Department of Licensing, Confer-
ence Room #1, 405 Black Lake Boulevard, Olympia, WA
98504, on September 9, 1998, at 10:30 am.

Assistance for Persons with Disabilities: Contact Jon
Donnellan by telephone TDD (360) 586-2788, or (360) 586-
4905.

Submit Written Comments to: Jon Donnellan, Adminis-
trator, Funeral and Cemetery Unit, P.O. Box 9012, Olympia,
WA 98507-9012, (360) 586-4905.

Date of Intended Adoption: September 9, 1998.

July 15, 1998
Jon Donnellan
Administrator

AMENDATORY SECTION (Amending WSR 97-23-010,
filed 11/7/97, effective 12/8/97)

WAC 98-70-010 Fees. The following fees shall be
charged by the department of licensing:

Title of Fee Fee

Certificate of authority
Application (($266-00))
$270.87
Renewal ((399))
4.06

Charge per each interment,
entombment and inurnment
during preceding calendar
year

Crematory license/endorsement

Application ((104-69))
' 108.35
Renewal
((Eifs-tweo-delass)) Fifty-four
dollars and seventeen cents
plus ((ffey-twe)) fifty-four
cents per cremation
performed during the preceding
calendar year
Prearrangement sales license
Application ((364-69))
108.35
Renewal ((5269))
54.17
Exemption from prearrangement sales license
Application (5269))
54.17
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Renewal ((26-60))

27.09
Cremated remains disposition permit or endorsement '

Application ((52-60))
3417
Renewal ((26-09))
21.09

WSR 98-15-101
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed July 17, 1998, 10:47 a.m.]

Please withdraw WAC 388-86-095 Physicians services,
which was proposed for repeal on June 16, 1998, under WSR
98-13-082. This rule was included in the list in error.
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 98-15-103
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Adult Services Administration) '
[Filed July 17, 1998, 10:51 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
03-077.

Title of Rule: Public process for determination of rates.

Purpose: To establish a public process for determining
nursing facility Medicaid payment rates when there is a
change in rate methodology, in compliance with 42 uU.s.C
1396a (a)(13)(A), as amended by the 1997 Balanced Budget
Act, Sec. 4711.

Statutory Authority for Adoption: RCW 74.08.090 and
74.46.800.

Statute Being Implemented: 42 U.S.C. 1396a (a)(13)(A)
(SSA, Sec. 1902 (a)(13)(A)).

Summary: Describes the process the department has
adopted to make changes to its nursing facility payment rate
methodology, allowing interested parties to make comments.

Reasons Supporting Proposal: It is required by federal
law that states have such a public process. Failure to have or
follow such a process may result in the loss of federal funds.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Robert Gray, P.O. Box
45600, Olympia, WA, (360) 493-2588.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, 42 U.S.
1396a (a)(13)(A).

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule establishes a public process for making
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changes to the Medicaid nursing facility payment rate meth-
odology. Its purpose is to comply with a new federal law
requiring states to have such a process (1997 Balanced Bud-
get Act, Sec. 4711). The effect will be to obligate the depart-
ment to follow the process described, and failure to follow it
could result in the invalidation of changes or loss of some
federal funding for the Medicaid program.

Proposal Changes the Following Existing Rules: It adds
a rule setting forth the process which must be followed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Changes are unlikely to
have any financial impact on nursing facilities or other busi-
nesses.

RCW 34.05.328 does not apply to this rule adoption.
This rule does not meet the criteria of a "significant legisla-
tive rule” under RCW 34.05.328(5).

Hearing Location: Lacey Government Center, 1009
College Street S.E., Room 104-B, Lacey, WA 98503, on
August 25, 1998, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by August 14, 1998, TDD (360) 902-8324, or (360)
902-7540. '

Submit Written Comments to: Paige Wall, Rules Coor-
dinator, P.O. Box 45850, Olympia, WA 98504-5850, fax
(360) 902-8292, by August 25, 1998.

Date of Intended Adoption: No sooner than August 26,
1998.

July 16, 1998
Edith M. Rice, Chief
. Office of Legal Affairs

NEW SECTION

WAC 388-96-718 Public process for determination
of rates. (1) The purpose of this section is to describe the
manner in which the department will comply with the federal
Balanced Budget Act of 1997, Section 471 1(a)(1), codified at
42 U.S.C. 1396a(a)(13)(A).

(2) For all material changes to the methodology for
determining nursing facility Medicaid payment rates occur-
ring after October 1, 1997, and requiring a Title XIX state
plan amendment to be submitted to and approved by the
Health Care Financing Administration under applicable fed-
eral laws, the department shall follow the following public
process:

(a) The proposed estimated initial payment rates, the
proposed new methodologies for determining the payment
rates, and the underlying justifications shall be published.
Publication shall be:

(1) In the Washington State Register; or

(i) In the Seattle Times and Spokane Spokesman
Review newspapers.

(b) The department shall maintain and update as needed
a mailing list of all individuals and organizations wishing to
receive notice of changes to the nursing facility Medicaid
payment rate methodology, and all materials submitted for

ublication shall be sent postage prepaid by regular mail to

uch individuals and organizations. Individuals and organiza-
tions wishing to receive notice shall notify the department in
writing.

WSR 98-15-103

(¢) Nursing facility providers, their associations, nursing
facility Medicaid beneficiaries, representatives of providers
or beneficiaries, and other concerned members of the public
shall be given a reasonable opportunity to review and com-
ment on the proposed estimated rates, methodologies and jus-
tifications. The period allowed for review and comment shall
not be less than thirty calendar days after the date of the
Washington State Register containing the published material
or the date the published material has appeared in both the
Seattle Times and the Spokane Spokesman Review.

(d) If, after receiving and considering all comments, the
department decides to move ahead with any change to its
nursing facility Medicaid payment rate methodology, it shall
adopt needed further changes in response to comments, if
any, and shall publish the final estimated initial rates, final
rate determination methodologies and justifications. Publica-
tion shall be:

(1) In the Washington State Register; or

(i) In the Seattle Times and Spokane Spokesman
Review newspapers.

(e) Unless an earlier effective date is required by state or
federal law, implementation of final changes in methodolo-
gies and commencement of the new rates shall not occur until
final publication has occurred in the Register or in both des-

ignated newspapers. The department shall not be authorized .

to delay implementation of, or to alter, ignore or violate
requirements of, state or federal laws in response to public
process comments.

(f) Publication of proposed estimated initial payment
rates and final estimated initial payment rates shall be
deemed complete once the department has published:

(1) The statewide average proposed estimated initial pay-
ment rate weighted by adjusted Medicaid resident days for all
Medicaid facilities from the most recent cost report year,
including the change from the existin g statewide average
payment rate weighted by adjusted Medicaid resident days
for all Medicaid facilities from the most recent cost report
year; and

(ii) The statewide average final estimated initial payment
rate weighted by adjusted Medicaid resident days for all
Medicaid facilities from the most recent cost report year,
including the change from the existing statewide average
payment rate weighted by adjusted Medicaid resident days
for all Medicaid facilities from the most recent cost report
year.

(3) Nothing in this section shall be construed to prevent
the department from commencing or completing the public
process authorized by this section even though the proposed
changes to the methodology for determining nursing facility
Medicaid payment rates are awaiting federal approval, or are
the subject of pending legislative, gubernatorial or rule-mak-
ing action and are yet to be finalized in statute and/or regula-
tion,

(4)(a) Neither a contractor nor any other interested per-
son or organization shall challenge, in any administrative
appeals or exception procedure established in rule by the
department under the provisions of chapter 74.46 RCW, the
adequacy or validity of the public process followed by the
department in proposing or implementing a change to the
payment rate methodology, regardless of whether the chal-
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lenge is brought to obtain a ruling on the merits or simply to
make a record for subsequent judicial or other review. Such
challenges shall be pursued only in courts of proper jurisdic-
tion as may be provided by law.

(b) Any challenge to the public process followed by the
department that is brought in the course of an administrative
appeals or exception procedure shall be dismissed by the
department or presiding officer, with prejudice to further
administrative review and record-making, but without preju-
dice to judicial or other review as may be provided by law.

(5) The public process required and authorized by this
section shall not apply to any change in the payment rate
methodology that does not require a Title XIX state plan
amendment under applicable federal laws, including but not
limited to:

(a) Prospective or retrospective changes to nursing facil-
ity payment rates or to methodologies for establishing such
rates ordered by a court or administrative tribunal, after
exhaustion of all appeals by either party as may be authorized
by law, or the expiration of time to appeal; or

(b) Changes to nursing facility payment rates for one or
more facilities resulting from the application of authorized
payment rate methodologies, principles or adjustments,
including but not limited to: partial or phased-in termination
or implementation of rate methodologies; scheduled cost
rebasing; quarterly or other updates to reflect changes in case
mix or other private or public source data used to establish
rates; adjustments for inflation or economic trends and condi-
tions; rate funding for capital improvements or new require-
ments imposed by the department; changes to resident-spe-
cific or exceptional care rates; and changes to correct errors
or omissions by the contractor or the department.

WSR 98-15-110
PROPOSED RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
{Filed July 20, 1998, 9:40 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
07-102.

Title of Rule: WAC 460-44A-050 Isolated nonissuer
transaction.

Purpose: To amend WAC 460-44A-050 to address the
scope of the term "issuer isolated transaction” in addition to
the term "nonissuer isolated transaction” currently defined in
the rule.

Statutory Authority for Adoption: RCW 21.20.450.

Statute Being Implemented: Chapter 21.20 RCW.

Summary: This amendment is being proposed to more
completely explain the scope of the isolated transaction
exemption of RCW 21.20.320(1) relating to both issuer as
well as nonissuer transactions. Only nonissuer isolated
transactions are currently addressed by the rule.

Reasons Supporting Proposal: To incorporate informa-
tion relating to isolated issuer transactions addressed in Secu-

Proposed

rities Act Interpretive Statement 08 into a rule addressing iso-
lated nonissuer transactions consistent with RCW 34.05.230.

Name of Agency Personnel Responsible for Drafting: '
Brad Ferber, 210 11th Avenue S.W., Olympia, WA, (360)
902-8760; Implementation: John L. Bley, 210 11th Avenue
S.W., Olympia, WA, (360) 902-8760; and Enforcement:
Deborah Bortner, 210 11th Avenue S.W., Olympia, WA,
(360) 902-8760. '

Name of Proponent: Department of Financial Institu-
tions, Securities Division, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This amendment is being proposed to more com-
pletely explain the scope of the isolated transaction exemp-
tion of RCW 21.20.320(1) relating to both issuer as well as
nonissuer transactions. Only nonissuer isolated transactions
are currently addressed by WAC 460-44A-050. Following
review of this rule according to Executive Order 97-02, Secu-
fities Division staff has recommended that portions of Secu-
rities Act Interpretive Statement 08 relating to isolated issuer
transactions be incorporated into the rule. This action is con-
sistent with RCW 34.05.230, which provides that to better
inform and involve the public, agencies are encouraged to
convert long-standing interpretive and policy statements into
rules.

Proposal Changes the Following Existing Rules: WAC
460-44A-050 will be amended to address isolated issuer
transactions as well as isolated nonissuer transactions.

No small business economic impact statement has been‘

prepared under chapter 19.85 RCW. The proposal does not
have economic impact on business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Financial Institu-
tions is not a listed agency in section 201.

Hearing Location: Department of Financial Institutions,
Securities Division, Executive Conference Room, 300 Gen-
eral Administration Building, 210 11th Avenue S.W., Olym-
pia, WA 98504, on August 25, 1998, at 2:00 p.m.

.Assistance for Persons with Disabilities: Contact Dar-
lene Christianson by August 21, 1998, TDD (360) 664-8126,
or (360) 902-8760.

Submit Written Comments to: Brad Ferber, P.O. Box
9033, Olympia, WA 98507-9033, fax (360) 586-5068, by
August 24, 1998.

Date of Intended Adoption: August 26, 1998.

July 17,1998
John L. Bley

Director

AMENDATORY ‘SECTION (Amending Order SD-130-77,

filed 11/23/77)

WAC 460-44A-050 Isolated ((nenissuer)) transac-
tions—Sales not involving a public offering. ((A—nents-
suer)) (1) An "isolated transaction" within the meaning of
RCW 21.20.320(1) includes:

((&@))) (a) Subject to the limitation of (b) of this subsec
tion, any sale of an outstanding security by or on behalf of a
person not in control of the issuer or controlled by the issuer
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or under common control with the issuer and not involving a
distribution((- i 13 ).
 (b) Any sale satisfying the requirements of (a) of this

subsection that is effected through a broker-dealer. provided
that it is one of not more than three such transactions effected
by or through the broker-dealer in this state during the prior
twelve months; v

(&) (2 Any sale of an outstanding security by or on
behalf of a person in control of the issuer or controlled by the
issuer or under common control with the issuer if the sale is
effected pursuant to;

(i) Brokers' transactions in accordance with section 4(4)
of the Securities Act of 1933 and Rule 144 thereunder; or

(ii) Any other transaction not effected through a broker-
dealer and not involving a distribution. if the sale. including
any other sales of securities of the same class during the prior
twelve months inside or outside this state by the person does

not exceed 1% of the outstanding shares or units of that class;

or

(d) Any sale of a security by or on behalf of an issuer that
is one of not more than three such transactions inside or out-
side this state during the prior twenty-four months.

An exemption provided by (a), (b), (¢). or (d) of this sub-
section shall not be available for any offering made in a man-
ner inconsistent with the limitations set forth in (a)_ (b). (c). or
(d) of this subsection, respectively.

(2) "Sales not involving a public offering." within the
meaning of RCW 21.20.320(1), is interpreted by the director

meaning of RCW 21.20.320(1). is interpreted by the director
in a manner consistent with section 4(2) of the federal Secu-

'ities Act of 1933 and Securities and Exchanée Commission
Securities Act Release No. 4552.

Note: Pursuant to RCW 21.20.320¢1). the director has promul-
) gated a rule “establishing a nonpublic offering exemption"

at WAC 460-44A-506.

‘WSR 98-15-111
PROPOSED RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed July 20, 1998, 9:42 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
07-101.

Title of Rule: WAC 460-32A-400 Sales in condomini-
ums or units in a real estate development.

Purpose: To eliminate duplicated text of federal Securi-
ties and Exchange Commission Securities Act Release No.
5347 from the language of WAC 460-32A-400. The federal
release will be incorporated by reference.

Statutory Authority for Adoption: RCW 21.20.450.

Statute Being Implemented: Chapter 21,20 RCW.

Summary: This proposal would eliminate from the text
of WAC 460-32A-400 text of Release No. 5347. The release
will continue to be referenced in the rule.

WSR 98-15-111

Reasons Supporting Proposal: To eliminate text of
Securities and Exchange Commission Securities Act Release
No. 5347 from the language of the rule.

Name of Agency Personnel Responsible for Drafting:
Brad Ferber, 210 11th Avenue S.W., Olympia, WA, (360)
902-8760; Implementation: John L. Bley, 210 11th Avenue
S.W., Olympia, WA (360) 902-8760; and Enforcement:

Deborah Bortner, 210 11th Avenue S.W., Olympia, WA,

(360) 902-8760.

Name of Proponent: Department of Financial Institu-
tions, Securities Division, govemmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 460-32A-400 incorporates the text of federal
Securities and Exchange Commission Securities Act Release
No. 5347, which addresses the applicability of the federal
securities laws to the offer and sale of condominium units, or
other units in areal estate development, coupled with an offer
or agreement to perform or arrange certain rental or other ser-
vices for the purchaser. The Securities Division concurs with
the federal position, but proposes to reference the release in
the rule rather than Incorporating its text. Duplicated text is
eliminated and the same result achieved by retaining by the
reference to the federal release.

Proposal Changes the Following Existing Rules: During
rules review according to Executive Order 97-02, Securities
Division staff recognized that text contained in a federal
release duplicated in a state rule. This text could be elimi-
nated and the same result achieved by incorporation by refer-
ence to the release.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposal does not
have economic impact on business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Financial Institu-
tions is not a listed agency in section 201.

Hearing Location: Department of Financial Institutions,
Securities Division, Executive Conference Room, 300 Gen-
eral Administration Building, 210 11th Avenue S.W_, Olym-
pia, WA 98504, on August 25, 1998, at 2:00 p-m.

Assistance for Persons with Disabilities: Contact Dar-
lene Christianson by August 21, 1998, TDD (360) 664-8126,
or (360) 902-8760.

Submit Written Comments to: Brad F erber, P.O. Box
9033, Olympia, WA 98507-9033, fax (360) 586-5068, by
August 24, 1998,

Date of Intended Adoption: August 26, 1998.

July 17, 1998
John L. Bley
Director

AMENDATORY SECTION (Amending Order 304, filed
2/28775, effective 4/1/75)

WAC 460-32A-400 Sales in condominiums or units
in real estate development. The Washington Securities Act
provides that its interpretation and administration be coordi-
nated with related Federal regulations. In light of such policy
and due to the relevance and importance of the Securities and

Proposed
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Exchange Commission Securities Act Release No. 5347, the
division of securities hereby adopts Securities and Exchange
Commission Securities Act Release No. 5347 ((-whiehis
beseinaf corthifr irety).

[42]

Proposed
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WAC460-16A-6201Y)

WSR 98-15-113
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed July 20, 1998, 1:30 p.m.]

By this memo, the Department of Social and Health Services
is withdrawing WAC 388-428-0005 Treatment of confiden-
tial information, filed on May 19, 1998, as WSR 98-11-084.

Phil Wozniak, Director

Administrative Services Division

for Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

PROPOSED

WSR 98-15-117
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF CORRECTIONS
(By the Code Reviser's Office)
[Filed July 21, 1998, 8:05 a.m.]

WAC 137-100-040, proposed by the Department of Correc-
tions in WSR 98-02-074, appearing in issue 98-02 of the
State Register, which was distributed on January 21, 1998, is
withdrawn by the code reviser's office under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 98-15-130
PROPOSED RULES
GAMBLING COMMISSION
[Filed July 21, 1998, 4:20 p.m.]

Continuance of WSR 98-04-022.

Title of Rule: Gambling service supplier defined, WAC
230-02-205. .

Purpose: Change is to exclude those who provide stor-
age, counting services, and/or specialized recordkeeping ser-
vices for gambling activities from the definition of gambling
service supplier.

Statutory Authority for Adoption: RCW 9.46.070 (4),
(14), and (20).

Summary: See Purpose above.

Reasons Supporting Proposal: Activities of gambling
service suppliers and representatives need to be regulated.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Lacey, (360) 438-7654 ext. 374; Implementa-

[43] Proposed
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tion: Ben Bishop, Lacey, (360) 438-7640; and Enforcement:
Sherri Winslow, Lacey, (360) 438-7640.

Name of Proponent: Staff, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule,
Effects: See Purpose above.

Proposal Changes the Following Existing Rules:
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Proposal is exempt
under RCW 19.85.025(2), therefore, a small business eco-
nomic impact statement is not required.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. This agency does not choose to make
section 201, chapter 403, Laws of 1995, apply to this rule
adoption.

Hearing Location: Inn at Gig Harbor, 3211 56th N-W_,
Gig Harbor, WA 98335, on August 14, 1998, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Susan
Green by August 6, 1998, TDD (360) 438-7638, or (360)
438-7654 ext. 302.

Submit Written Comments to: Susan Arland, Mailstop
42400, Olympia, Washington 98504-2400, fax (360) 438-
8652, by August 7, 1998.

-Date of Intended Adoption: August 14, 1998.
July 21, 1998
Susan Arland
Public Information Officer

its Purpose, and Anticipated

See

AMENDATORY SECTION (Amending WSR 97-24-031,
filed 11/25/97, effective 1/1/98)

WAC 230-02-205 Gambling services supplier
defined. A "gambling services supplier" is any person who
provides gambling related services for compensation,
whether direct or indirect, to any licensed operator ((er-Gless
Hl—mb&}—gmng-feeﬁi{-)h)) and who is not an employee of the
operator receiving such services.

* (1) Gambling related services include at least the follow-
ing: -

(a) Providing consulting or advisory services regarding
gambling activities;
(b) Providing gambling related management services; or

- © ((Providing—storage,—countingservices—and/or-spe-

£
& oS B 2 8o

sienal-aeeeuntent):-or)) Providing financing for purchases or
leases of gambling equipment or for providing infrastructure
that supports gambling operations for more than one licensee.
For purposes of this section, financing by any bank, mutual
savings bank, or credit union regulated by the department of
financial institutions or any federally regulated commercial
lending institution shall not be deemed as providing gam-

bling related services:;
(d) Providing any other service or activity where influ-

ence may be exerted over any gambling activity licensed by
the commission.
(2) The term "gambling services supplier" does not

include the following:

Proposed
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{a) Licensed manufacturers or distributors who service
and repair pull tab dispensing devices, bingo equipment or
any other authorized gamblmg equ1pment(( IR

ﬂ_)) Attorneys, accountants, and govemmental affairs
consultants((;)) whose primary business is providing profes-
sional services that are unrelated to the management or oper-
ation of gambling activities; and

(c) Individuals that only provide nonmanagement related
recordkeeping services for punch board and pull-tab opera-
tors, when the combined total gross billings from such ser-
vices does not exceed fifteen thousand dollars during any cal-
endar year.

WSR 98-15-131
PROPOSED RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed July 22, 1998, 8:27 a:m.]

Original Notice. )

Preproposal statement of inquiry was filed as WSR 98-
11-015.

Title of Rule: Notice filing requirements for federal cov-
ered securities.

Purpose: Adopt notice filing procedures for investments
companies and municipal securities pursuant to section 12,
chapter 15, Laws of 1998.

Other Identifying Information: New chapter 460-18A
WAC.

Statutory Authority for Adoption: RCW 21.20. 450 sec-
tion 12, chapter 15, Laws of 1998.

Statute Being Implemented: Chapter 21.20 RCW.

Summary: Section 12 of SB 6202 (chapter 15, Laws of
1998) grants to the director the power to adopt rules govern-
ing the filing requirements for federal covered securities pur-
suant to the National Securities Markets Improvement Act of
1996 (NSMIA). The new sections proposed herein would
establish notice filing requirements for investment company
offerings and municipal securities offerings that are federal
covered securities.

Reasons Supporting Proposal: NSMIA authorizes a
state to impose notice filings and notice filing fees that are
consistent with filings and fees that it imposed prior to
NSMIA. Shortly after the passage of NSMIA, Washington
adopted two policy statements to cover notice filings by
investments companies and municipal offerings. These rules
incorporate the provisions of those policy statements.

Name of Agency Personnel Responsible for Drafting:
William M. Beatty, 210 11th Avenue S.W., Olympia, WA
98504, (360) 902-8760; Implementation: John L. Bley, 210
11th Avenue S.W., Olympia, WA 98504, (360) 902-8760;
and Enforcement: Deborah R. Bortner, 210 11th Avenue
S.W., Olympia, WA 98504, (360) 902-8760.

Name of Proponent: Department of Financial Institu-
tions, Securities Division, governmental.
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Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Section 12 of SB 6202 (chapter 15, Laws of 1998)
grants to the director the power to adopt rules governing the
filing requirements for federal covered securities pursuant to
the National Securities Markets Improvement Act of 1996
(NSMIA). The new sections proposed herein would establish
notice filing requirements for investment company offerings
and municipal securities offerings that are federal covered
securities. NSMIA authorizes a state to impose notice filings
and notice filing fees that are consistent with filings and fees
that it imposed prior to NSMIA. Shortly after the passage of
NSMIA, Washington adopted two policy statements to cover
notice filings by investments companies and municipal offer-
ings. These rules incorporate the provisions of those policy
statements.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposal does not
impose additional costs on business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Financial Institu-
tions is not one of the agencies listed in section 201.

Hearing Location: Department of Financial Institutions,
Securities Division, Executive Conference Room, 210 11th
Avenue S.W.,, Suite 300, Olympia, WA 98504, on August 25,
1998, at 2:00 p.m.

Assistance for Persons with Disabilities: Contact Dar-
lene Christianson by August 21, 1998, TDD (360) 664-8126,
or (360) 902-8760. ‘

Submit Written Comments to: William M. Beatty, Secu-
rities Division, P.O. Box 9033, Olympia, WA 98507-9033,
fax (360) 704-6923, e-mail bbeatty@dfi.wa.gov, by August
24, 1998. :

Date of Intended Adoption: August 26, 1998.

. July 3, 1998
" John L. Bley
Director

Chapter 460-18A WAC

"NOTICE FILINGS FOR FEDERAL COVERED SECU-

RITIES

'NEW SECTION

WAC 460-18A-010 Filing requirements—Invest-
ment companies other than closed-end companies. The
following provisions apply to investment companies other
than closed-end companies, as those terms are defined by the
[nvestment Company Act of 1940:

(1) Initial filing. An investment company, other than a
closed-end company, making an initial notice filing pursuant
to RCW 21.20.327 (1)(a) shall submit the following prior to
the initial offer in this state:

(a) A completed Form NF or other document identifying
the filing;

(b) A consent to service of process on Form U-2; and

(c) The filing fee prescribed by RCW 21.20.340 (2)(b).

WSR 98-15-131

The initial notice filing is effective for twelve months.

(2) Renewal. An investment company, other than a
closed-end company, complying with RCW 21.20.327 (1)(b)
may renew the unsold portion of its initial notice filing for
one additional twelve-month period by filing the following
on or before the expiration of the initial notice filing:

(a) The renewal announcement provided by the division
and/or a cover letter or other document requesting renewal;

(b) The renewal fee prescribed by RCW 21.20.340 (2)(b)
to renew the unsold portion of securities for which a filing fee
has previously been paid; and

(¢) If the amount of securities subject to the notice filing
is being increased, the fee prescribed by RCW 21.20.340
(2)(b) to cover the increase in the amount of securities to be
offered.

(3) Renotification. An investment company, other than a
closed-end company, complying with RCW 21.20.327 (1)(b)
may continue its offering following the twelve-month
renewal period specified in subsection (2) of this section by
complying with subsection (1) of this section.

(4) Amendment. An investment company, other than a
closed-end company, complying with RCW 21.20.327 (1)(b)
may increase the amount of securities offered 1n this state by
submitting an amended Form NF or other document describ-
ing the transaction and a fee calculated pursuant to RCW
21.20.340 (2)(b) to cover the increase in the amount of secu-
rities being offered.

NEW SECTION

WAC 460-18A-020 Filing requirements—Closed-
end investment companies. The following provisions apply
to closed-end investment companies as that term is defined
by the Investment Company Act of 1940:

(1) Initial filing. A closed-end investment company mak-
ing an initial notice filing pursuant to RCW 21.20.327 (1)(a)
shall file the following prior to the initial offer in this state:

(a) A completed Form NF or other document identifying
the filing;

(b) A consent to service of process on Form U-2; and

(c) The filing fee prescribed by RCW 21.20.340 (3)(b).

The initial notice filing is effective for twelve months.

(2) Renewal. For each additional twelve-month period
in which the same offering is continued, a closed-end invest-
ment company complying with RCW 21.20.327 (1)(b) may
renew the unsold portion of its notice filing by filing the fol-
lowing on or before the expiration of the notice filing:

(a) The renewal announcement provided by the division
and/or a cover letter or other document requesting renewal,

(b) The renewal fee prescribed by RCW 21.20.340 (3)(b)
to renew the unsold portion of securities for which a filing fee
has previously been paid; and

(c) If the amount of securities subject to the notice filing
is being increased, the fee prescribed by RCW 21.20.340
(3)(b) to cover the increase in the amount of securities to be
offered.

(3) A closed-end investment company complying with
RCW 21.20.327 (1)(b) may increase the amount of securities
offered in this state by submitting an amended Form NF or
other document describing the transaction and a fee calcu-

Proposed
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lated pursuant to RCW 21.20.340 (3)(b) to cover the increase
in the amount of securities being offered.

NEW SECTION

WAC 460-18A-030 Filing requirements—Invest-
ment companies—Name changes. The name, address, or
telephone number of the investment company, applicant, or
contact person may be changed by submitting a revised Form
NF and the fee required by RCW 21.20.340 (5)(a).

NEW SECTION

WAC 460-18A-040 Investment companies—Report
of sales. An investment company complying with RCW
21.20.327 (1)(c) shall file a report of sales of Form NF,
together with the fee required by RCW 21.20.340 (5)(b),
within sixty days of the annual expiration of its notice filing.

NEW SECTION

WAC 460-18A-100 Filing requirements—Municipal
securities. The following provisions apply to an issuer of a
covered security pursuant to sections 3 (a)(2) and 18
(b)(4)(C) of the Securities Act of 1933 and RCW
21.20.327(3), hereinafter referred to as a "municipal covered
securities issuer":

(1) Initial notice filing. A municipal covered securities
issuer making an initial filing shall submit the following prior
to the initial offer in this state:

(a) A completed municipal securities notice filing form
or other document identifying the transaction;

(b) A consent to service of process on Form U-2; and

(c) The filing fee required by RCW 21.20.340 (1)(b).

Although not required, the issuer may wish to submit a
copy of the official statement, or at least the first page, so that
it is clear as to which offering the notification is being made.
The initial notice filing is effective for one year.

(2) Renewal. A municipal covered securities issuer may
renew the unsold portion of its initial notice filing for one
additional twelve-month period by filing the following on or
before the expiration of the initial notice filing:

(a) The renewal announcement provided by the division
and/or a cover letter or other document requesting renewal,

(b) The renewal fee prescribed by RCW 21.20.340 (1)(b)
to renew the unsold portion of securities for which a notice
filing fee has previously been paid; and

(c) If the amount of securities subject to the notice filing
is being increased, the fee prescribed by RCW 21.20.340
(1)(b) to cover the increase in the amount of securities to be
offered.

(3) Renotification. A municipal covered securities issuer
may continue its offering following the twelve-month
renewal period specified in subsection (2) of this section by
complying with subsection (1) of this section.

(4) Amendment. A municipal covered securities issuer
may increase the amount of securities offered in this state by
submitting an amended municipal securities notice filing
form or other document describing the transaction and a fee

Proposed
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calculated pursuant to RCW 21.20.340 (1)(b) to cover the
increase in the amount of securities being offered.

Note: Notice filing procedures for issuers of covered securities
pursuant to sections 4(2) and 18(b)(4)(D) and rule 506 of
the Securities Act of 1933 and RCW 21.20.327(2) may be
found at WAC 460-44A-503.

WSR 98-15-138
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
[Filed July 22, 1998, 9:48 a.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
11-032.

Title of Rule: Adjusting functional eligibility standards
for the Chore, COPES, and MPC programs. WAC 388-15-
201 Long-term care functional eligibility, 388-15-209 Chore
services—Eligibility, 388-15-222 Chore services—
Employed disabled—Incentive income and resource exemp-
tion, 388-15-610 COPES—Eligibility, 388-15-830 Medicaid
personal care services—Eligibility, 388-15-890 Medicaid
personal care services—Program limitations, and 388-15-
895 Medicaid personal care services—Termination of ser-
vices.

Purpose: The 1998 supplemental budget contains suffi-
cient funding for FYI [FY] 1998 to negate recent rule
changes to program eligibility for the COPES, Chore, and
Medicaid personal care programs which were adjusted to
reduce expenditures. As a result, the department will restore
the previous functional eligibility requirements for these pro-
grams. :

Other Identifying Information: The department already
filed emergency rules to restore the prior eligibility, but is
required to file permanent through regular adoption process.

Statutory Authority for Adoption: RCW 74.09.520,
74.09.530, 74.39A.110, [74.39A.]120, [74.39A.]130, sec-
tions 205 (1)(c) and 206(3), chapter 346, Laws of 1998, and
RCW 74.39A.030.

Statute Being Implemented: RCW  74.09.520,
74.09.530, 74.39A.110, [74.39A.]1120, [74.39A.1130, sec-
tions 205 (1)(c) and 206(3), chapter 346, Laws of 1998, and
RCW 74.39A.030.

Reasons Supporting Proposal: The legislature provided
additional funding in the 1999 supplemental budget sections
205 (1)(c) and 206(3), chapter 346, Laws of 1998, to allow
for caseload growth in the Chore, Medicaid personal care and
COPES programs. The department finds that these rules are
necessary to amend eligibility requirements to preclude 4000
clients from having their Chore, COPES, and MPC services
terminated. State legislation.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Kevin Krueger, Chief,
Home and Community Programs, HCSD, AASA, Olympia,
Washington, (360) 493-2578.
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Name of Proponent: Department of Social and Health
Services, Aging and Adult Services Administration, govem-
ental.

'n Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule is the permanent adoption of the emer-
gency rule filed April 14, 1998, to restore eligibility criteria
for Chore, COPES and Medicaid personal care which was in
effect prior to the February 1998 amendments.

Proposal Changes the Following Existing Rules:
Amends existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule reinstates pre-
vious rules which had been amended to meet the anticipated
budget shortfall which did not occur. The amended rules did
not have to be implemented. Those changes would have
affected only the clients the Department of Social and Health
Services serves. No business impact was effected due to
these rule changes.

RCW 34.05.328 applies to this rule adoption. These
rules meet the definition of a significant legislative rule but
the Department of Social and Health Services is exempt from
preparing a cost benefit analysis per RCW. RCW 34.05.328
(5)(b)(vii) exempts the Department of Social and Health Ser-
vices rules that apply to client medical or financial eligibility.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 25, 1998, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by August 14, 1998, phone (360) 902-7540, TTY (360)
902-8324, e-mail pwall@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
902-8292, by August 25, 1998.

Date of Intended Adoption: September 15, 1998.

July 21, 1998
Edith M. Rice, Chief
Office of Legal Affairs

AMENDATORY SECTION (Amending WSR 98-04-026,
filed 1/28/98, effective 2/28/98)

WAC 388-15-201 Long-term care functional eligibil-
ity. In order to receive ((GORES;)) Medicaid personal care or
chore services, a client must ((be-at-rislcofinstitutionalization
within-the-next-thirty-days-and)) be assessed by the depart-

ment or designee as having an unmet need requiring ((sub-
stanttel-or-tetel)) assistance with one or more of the following
critical self-care tasks as defined in WAC 388-15-202(38),
and 388-15-203:

(1) Eating;

(2) Toileting;

(3) Ambulation;

(4) Transfer;

(5) Positioning;

' (6) Bathing; ((67)
(7) Self-medication;
(8) Dressing

WSR 98-15-138

(9) Personal hygiene; or

10) Body care.

AMENDATORY SECTION (Amending WSR 98-04-026,
filed 1/28/98, effective 2/28/98)

WAC 388-15-209 Chore personal care services—Eli-
gibility. A chore personal care eligible person shall:

(1) Be eighteen years of age and over;

(2) Meet the requirements listed in WAC 388-15-
201((=)).

(3) Not be eligible for Medicaid personal care or com-
munity options program entry system (COPES) services, and
the person's needs cannot be met through Medicare home
health or another program for which the person is eligi-
ble(()):

(4) Meet the following chore personal care service finan-
cial eligibility requirements:

(a) Have net household income as descnbed in WAC
388-505-0590 (3) and (4) and WAC 388-511-1130 and 388-
511-1140 not exceeding the sum of the cost of the client's
chore personal care services and one hundred percent of the
federal poverty level adjusted for family size; and

(b) Participate in the cost of chore personal care services
as described under WAC 388-15-219; and

(c) Have financial resources as described under WAC
388-511-1150 and 388-511-1160 with a value not exceeding
((imtits-set - WAGC388- 513 1310(2 ) a)b)-excepi-forchients
identified-under WAGC 388 15222 _and-be));

(1) Ten thousand dollars for a one-person family:

(i) Fifteen thousand dollars for a two-person family;

(i) A sum calculated by adding an additional one thou-
sand dollars for each additional family member; and

(d) Be subject to transfer of assets penalties as described
in WAC 388-513-1365 for assets transferred on or after
November 1, 1995; and

(e) Not be within a period of ineligibility due to assets
transferred on or after November 1, 1995 for less than fair
market value as described under WAC 388-513-1365.

(5) Be deemed to meet the financial eligibility require-
ments set forth in subsection (4) if the person is an adult pro-
tective service client at risk of placement in a long-term care
facility; and the chore personal care services are:

(a) An integral but subordinate part of the adult protec-
tive services plan; and

(b) Provided only until the situation necessitating the ser-
vice has stabilized; and

(c) Limited to a maximum of ninety days during any
twelve-month period; and

(d) Provided without regard to the client's income or
resources.

(6) Be reassessed at least every eighteen months or more
often as deemed necessary, per WAC 388-15-204.

AMENDATORY SECTION (Amending WSR 98-04-026,
filed 1/28/98, effective 2/28/98)

WAC 388-15-222 Chore personal care services—
Employed disabled—Incentive income and resource
exemption. (1) The department shall exempt fifty percent of

Proposed
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net earned income after work expenses above one hundred
percent of the federal poverty level.

(2) The department shall only apply this exemption to:

(a) Clients determined disabled according to WAC 388-
511-1108;

(b) The client, not the client's spouse or other household
members.

AMENDATORY SECTION (Amending WSR 98-04-026,
filed 1/28/98, effective 2/28/98)

WAC 388-15-610 COPES—Eligibility. A COPES-eli-
gible person shall:

(1) Be assessed by the department or designee as meet-
ing the requirements in ((WAC388-45-264)) 42 CFR
44].302(c) (as published in the Code of Federal Regulations
and in effect in April, 1998); and

(2) Be an aged, blind. or disabled client, as defined under
WAC 388-511-1105 (1)(a). (b). and (c)(i) and (ii);

(3) Be eighteen years of age or older;

() (4) Be assessed as defined under WAC 388-15-
202 through 388-15-205: and

(5) Have medical problems or cognitive impairment and
be unable to maintain or coordinate the treatment plan; and

(6) Be likely to need the level of care provided in a nurs-
ing facility as defined under WAC 388-97-005(20) within the
next thirty days, but for the provision of COPES payments
for home or community-based waiver services as defined
under WAC 388-15-620;

(7) Require services that must be provided by or_under
the supervision of a registered nurse or a licensed practical
nurse on a daily basis; or

(8) Have an unmet need requiring substantial or_total
assistance with two or more of the following critical self-care
tasks as defined under WAC 388-15-202(38) and 388-15-
203(3);

(a) Eating;

(b) Toileting:

(c) Ambulation;

(d) Transfer:;

(e) Positioning;

(f) Bathing;

(g) Self-medication; or

9)(a) Have cognitive supervision needs due to one or
more of the following:

(1) Disorientation:

(11) Memory impairment;

(iii) Impaired judgment:; or

(1v) Wandering; and

(b) Have an unmet need requiring substantial or total

assistance with one or more of the critical self-care tasks in

subsection (7)(a) through (g) of this section: or
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(10) Have an unmet need requining minimal, substantial
or total assistance in three or more of the critical self-care
tasks in subsection (7)(a) through (g) of this section; or ‘

(1) Currently reside in a nursing facility, as defined
under WAC 388-97-005(20), and be unable to retum to and
remain in the community without assistance with one or more
of the services provided by the COPES program as defined
under WAC 388-15-620: or

(12) Meet the definition of a person functionally or clin-
ically eligible for nursing facility care as defined under WAC
388-97-235:

(13) Have a feasible written plan of care. The department
shall ensure the plan is less than ninety percent of the average
state-wide nursing facility rate; and

((&43)) (14)(a) Not be financially eligible for Medicaid
personal care services; or

(b) Be financially eligible for Medicaid personal care
services; however, the department determines the Medicaid
personal care services are not sufficient in amount, duration,
or scope to meet the person's needs.

((653)) (15) Have gross monthly income not exceeding
three hundred percent of the Supplemental Security Income
(SSI) program, Title X VI federal grant excluding the supple-
mentary state money payment (SSP) as described under
WAC 388-500-0005;

((¢63)) (16) Have resources at or below the Medicaid
standard as defined under WAC 388-513-1315 (1)(b) and (c)
and 388-513-1350; and

(&) (17) Be reassessed at least every twelve months or
more often as deemed necessary, per WAC 388-15-204. ‘
AMENDATORY SECTION (Amending WSR 98-04-026,
filed 1/28/98, effective 2/28/98)

WAC 388-15-830 Medicaid personal care services—

Eligibility. (1) An eligible Medicaid personal care person
shall:

(a) Meet the requirements in WAC 388-15-201: and
(b) Be certified as a Title XIX categoncally needy med-
ical assistance client;

((€)%)) and

(c) Reside in the client's own residence, in a licensed and
contracted adult family home, a licensed boarding home
under department contract, a children's foster family home, or
a children's group care facility.

(2) (Fhe-departmentshall-determnine)) A person's eligi-
bility for Medicaid personal care services begins upon the
date of the department's service authorization.

(3) ((Meet-the-requirements--WAC 38815201

€4)) For an applicant through seventeen years of age or
until the applicant transfers out of DCFS foster care or group
care, the DCFS or DDD assessor shall only assess the need
for personal care services exceeding the level of age appro-
priate personal care and not already being provided for
through the child's natural/unpaid support systems. The
assessor shall use a comprehensive assessment form specific
to children for children from birth through seventeen years o
age or until the age of transfer out of DCFS foster care or
group care.
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((65)) (4) The client shall be reassessed at least annually
or more often’as'deemed necessary as defined under WAC
388-15-204.

AMENDATORY SECTION (Amending WSR 98-04-026,
filed 1/28/98, effective 2/28/98)

WAC 388-15-890 Medicaid personal care services—
Program limitations. (1) Because Medicaid services are
specific to the eligible client and based on medical necessity,
the department shall not authorize Medicaid personal care
services for:

(a) Teaching, including teaching clients how to perform
personal care tasks or other community living skills;

(b) Personal care services provided over the telephone;

(c) Services provided at a site other than the client's resi-
dence, unless authorized by the department in the written ser-
vice plan;

(d) Developing social, behavioral, recreational, commu-
nication, or other types of skills;

(e) Companionship; ((e£))

(f) Travel to medical services, essential shopping, meal
preparation. housework, laundry, wood supply. or supervi-
sion as defined under WAC 388-15-202, unless the client is
assessed as needing assistance with one or more direct per-
sonal care tasks as described in WAC 388-15-202(17). i.e.,

personal hygiene, dressing. bathing, eating, toileting, ambu-
lation, transfer, positioning, body care, or self-medication; or

(g) Assisting or supporting other household members not
eligible for Medicaid personal care.

(2) The department shall adjust payment for services
according to department-established rates which take into
account the provision of household tasks done at the same
time for all of the household clients by a personal care pro-
vider, e.g., essential shopping, meal preparation, laundry,
housework, wood supply, travel to medical services and
supervision when:

(a) More than one client lives in the same household; or

(b) The client is in a shared living arrangement.

(3) The department shall not authorize the following as
Medicaid personal care tasks to clients who live in an adult
family home, licensed boarding home, or children's fos-
ter/group home:

(a) Meal preparation((;));

(b) Wood supply((;)).

(¢) Laundry((:)).

(d) Housework((;)). or

(e) Supervision, unless the supervision is directly related
to an unscheduled task as defined in WAC 388-15-202(51).

(4) Personal care tasks do not include assistance requir-
ing a licensed health professional.

AMENDATORY SECTION (Amending WSR 98-04-026,
filed 1/28/98, effective 2/28/98)

WAC 388-15-895 Termination of services. Clients
who do not meet the functional eligibility requirements in
WAC 388-15-201 or WAC 388-15-610, as evidenced by the
department's or designee's assessment performed in the last
twelve months for clients receiving Medicaid personal care

WSR 98-15-139

or COPES and in the last eighteen months for clients receiv-
ing chore personal care, shall be ineligible for continued ser-
vice.

.

WSR 98-15-139
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed July 22, 1998, 9:50 a.m.]

Ornginal Notice.

Preproposal statement of inquiry was filed as WSR 97-
23-080.

Title of Rule: WAC 388-310-0400, CURRENT TITLE:
WorkFirst—Participation requirements, REVISED TITLE:
What are the initial requirements of a WorkFirst participant?
WAC 388-310-0500, CURRENT TITLE: WorkFirst—Job
search, REVISED TITLE: What is included in WorkFirst job
search? WAC 388-310-1000, CURRENT TITLE: WorkFirst—
Vocational education, REVISED TITLE: What are the require-
ments for vocational education in WorkFirst? WAC 388-
310-1600, CURRENT TITLE: WorkFirst—Determination of
reasons for nonparticipation, REVISED TITLE: What are the
WorkFirst participation requirements and what happens
when a person does not participate? New section WAC 388-
310-1050 What are the requirements for job skills training in
WorkFirst?

Purpose: Revisions: WAC 388-310-0400, add defini-
tion to enhance administration of program; WAC 388-310-
0500, revise definition of "preemployment training" as per
executive direction, WAC 388-310-1000, clarify vocational
education in WorkFirst; WAC 388-310-1600, define afford-
able and appropriate child care per federal regulation.

Addition: WAC 388-310-1050, clarify job skills train-
ing in WorkFirst.

Statutory Authonty for Adoption: RCW 74.04.050 and
74.08.090.

Statute Being Implemented:
74.08A.260, 74.08A .270.

Summary: Chapter 388-310 WAC went into effect
November 1, 1997. These are housekeeping changes which
will further the intent of the WorkFirst program, increase the
department's ability to meet federal requirements for the pro-
portion of the WorkFirst caseload that is active in work activ-
ities; and, add definitions that are required by federal regula-
tions.

Reasons Supporting Proposal: Furthers the intent of the
WorkFirst program as defined by the legislature.

Name of Agency Personnel Responsible for Drafting:
Sharon Weston, Lacey Govermnment Center, Mailstop 45480,
413-3248; Implementation and Enforcement: Cindy Mund,
Lacey Government Center, Mailstop 45480, 413-3206.

Name of Proponent: Department of Social and Health
Services, Economic Services Administration, WorkFirst
Division, governmental. ’

Rule is not necessitated by federal law, federal or state
court decision.

RCW 74.08A.250,

Proposed

PROPOSED
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Explanation of Rule, its Purpose, and Anticipated
Effects: This chapter implements parts of the Washington
WorkFirst program.

The revised sections and the added section are written in
question-and-answer format. We expect that regulated per-
sons (WorkFirst participants) will understand the rules more
easily.

Revised WAC 388-310-0400 contains a definition of
"work" consistent with the intent of the WorkFirst program.

Revised WAC 388-310-0500 liberalizes the definition of
"preemployment” training.

Revised WAC 388-310-1000 clarifies the definition of
"vocational education" and which participants' vocational
education programs will be supported by WorkFirst. "Job
skills training" is removed from this section.

New WAC 388-310-1050 clarifies the definition of "job
skills training" and which participants' job skills training pro-
grams will be supported by WorkFirst.

Revised WAC 388-310-1600 includes a definition of
appropriate and affordable child care. This is required by
federal regulation. Using this definition, we are able to dis-
tinguish inability to participate in WorkFirst activities from
refusal to participate, based upon whether the person is able
to find appropnate and affordable child care.

Proposal Changes the Following Existing Rules:
Revised rules are written in question-and-answer format.

WAC 388-310-0400, adds definition of "work" to
enhance administration of program; WAC 388-310-0500,
revises definition of "preemployment training” as per execu-
tive direction; WAC 388-310-1000, clarifies vocational edu-
cation in WorkFirst; and WAC 388-310-1600, adds defini-
tions of affordable and appropriate child care per federal reg-
ulation.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Rules cover client ser-
vice eligibility and delivery and do not affect business.

RCW 34.05.328 does not apply to this rule adoption.
These rules do not meet the definition of a "significant legis-
lative rule."

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 25, 1998, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by August 14, 1998, phone (360) 902-7540, TTY (360)
902-8324, e-mail pwall@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
902-8292, by August 25, 1998.

Date of Intended Adoption: No sooner than August 26,
1998.

July 21, 1998
Edith M. Rice, Chief
Office of Legal Affairs

AMENDATORY SECTION (Amending WSR 97-20-129,
filed 10/1/97, effective 11/1/97)

WAC 388-310-0400 WorkFirst—((Rastieipation))
What are the initial requirements((z)) of a WorkFijrst par-
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ticipant? (1) ((Rartieipents-ore-required-to-pearticipate—injeb
NoekEs g .

>

gram—under—Woskdlirst-until-June-30-1998)) WorkFirst
requires you to look for a job as your first activity unless you
are temporanly deferred from job search. Reasons that you
may be temporarily deferred from looking for a job are:

(a) You work twenty or more hours a week:; "work"

means to engage in any legal, income generating activity
which is taxable under the United States Tax Code or which

would be taxable without a treaty between an Indian Nation
and the United States: or

(b) You are under the age of eighteen and have not com-
pleted high school or GED: or

() You are under the age of twenty, and are attending

(d) Your situation prevents you from looking for a job.

(2) If and when your job search is temporarily deferred,
vou must take part in an evaluation of your employability as
part of vour individual responsibility plan (IRP).

(3) You must follow instructions from your case man-
ager and/or job service specialist as written in your IRP.

(4) If you do not participate in job search. or in the activ-
ities listed in your IRP during your temporary deferral from
job search, and vou do not have a good reason, the depart-
ment will impose a financial penalty, sometimes called a
sanction.

AMENDATORY SECTION (Amending WSR 97-20-129,
filed 10/1/97, effective 11/1/97)

WAC 388-310-0500 WorkFirst—What is included jn
WorkFirst job search((v))2 (1) ((Fhe-purpese-of)) Job
search is ((te-provide-the-participant-with-the)) an opportunity
to learn and use skills ((end-ebilitiesneeded)) you need to

find and keep ((employment)) a job. Job search ((astivities))
may include:

(a) Classroom instruction ((er—jeb-finding—techniques
and-employer-expestations)), and/or
(b) Structured((-eensistent—and-monitored-efforts-of-the

>
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0600)) job search that helps you find job openings, complete
applications, practice interviews and apply other skills and
abilities with a job search specialist or a group of fellow job-
seekers: and/or

(c) Pre-employment training, in which you learn skills

vou need for an identified entry level job that pays more than

average entry level wages. Pre-employment training 1S an
acceptable job search activity when an employer or industry
commits to hiring or giving hiring preference to WorkFirst
participants who successfully complete pre-employment
training,

(2) WorkFirst job search is delivered by the employment
security department.

(3) Job search may last up to twelve-continuous weeks.
Job search specialists will review your progress continu-
ouslv. and by the end of the first four weeks, job search spe-
cialists will determine whether or not you should continue in
iob search. Job search will end when:

(a) You find a job: or

(b) You become exempt from WorkFirst requirements
(see WAC 388-310-0300); or

(c) Your situation changes and you are temporarily
deferred from continuing with job search (see WAC 388-
310-0400); or

(d) Job search specialists have determined that you need
additional skills and/or expenence to find a job.

(4) At the end of the job search period, you will be

referred back to your DSHS case manager for further action.

AMENDATORY SECTION (Amending WSR 97-20-129,
filed 10/1/97, effective 11/1/97)

WAC 388-310-1000 WorkFirst—What are the

requirements for vocational education((r)) in WorkFirst?
(1) Vocational education is training ((th-e-speeific-oeeupstion

>
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bilitvsl bos g . e WorkE]
hourly—participetionrequirements)) leading to a degree or
certificate in a specific occupation, offered by accredited
public and private technical colleges and schools. community
colleges, and tribal colleges.

(2) WorkFirst may include vocational education in your
IRP if;

(a) You are working twenty or more hours a week; or

(b)) You lack job skills that are in demand for entry level
jobs in your area; and
(c) The vocational education program can provide the

1ob skills that vou need to qualify for entry level jobs in your
area: and

(d) You could not learn the job skills that you need to
qualify for entry level jobs in your area by participating in
work experience or on-the-job training that is available to
you.

(3) When vocational education is included in your IRP,

WorkFirst will provide assistance with your costs, if you
need assistance and it is not available from other sources.
Child care subsidy is available through the working connec-
tions child care program.

NEW SECTION

WAC 388-310-1050 WorkFirst—What are the
requirements for job skills training in WorkFirst? (1) Job
skills training is training in specific skills directly related to
employment, offered through community-based organiza-
tions, businesses, tribal governments, public and private
community and technical colleges. Job skills training pro-
grams differ as to length, content, and sponsor.

(2) WorkFirst may include job skills training in your IRP
if:

(a) You are working twenty or more hours a week; or

(b) You lack job skills that are in demand for entry level
jobs in your area; and

(c) The job skills training program can provide the job
skills that you need to qualify for entry level jobs in your
area; and

(d) You could not learn the job skills that you need to
qualify for entry level jobs in your area by participating in
work experience or on-the-job training that is available to
you.

Proposed
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(3) When job skills training is included in your IRP,
WorkFirst will provide assistance with your costs, such as
transportation and books, if you need assistance and it is not
available from other sources. Child care subsidy is available
through the working connections child care program.

AMENDATORY SECTION (Amending WSR 97-20-129,
filed 10/1/97, effective 11/1/97)

WAC 388-310-1600 WorkFirst—((Betermination-of
reasons-for-nonpeartieipation)) What are the WorkFirst

participation requirements and what happens when a

person does not participate?. (1) (Fhe-folewing-actions
witl-be-oonsidered-failure-to-participate-in-WorkFirstrequire-

Proposed
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pfegr—maa—r—equement)) To pamclpate means t.hat you glve th

department information requested from vou. come to

appointments made for you by the department and its agents,
do all of the activities listed on your IRP and accept any bona
fide offer of employment that you receive.

(2) If vou do not participate, WorkFirst will ask vou to
explain why. The department will determine that:

(a) You had an adequate reason that you were not able to
participate; or

(b) You did not have an adequate reason and that you
refused to participate.

If the department is not able to contact you, the depart-
ment will make this decision with the information already on
hand.

(3) You have an adequate reason not to participate when
you can show that an_event made you unable to participate.

Such events and circumstances include, but are not limited to:
(a) You, your child(ren), or other family member was ill:

(b) Support services (such as transportation) broke down
and you could not make new arrangements right away

(c) You could not locate care for your child(ren) under
thirteen years that is affordable, appropriate, and within a rea-

sonable distance:
"Affordable” means at or below your share of child care
costs calculated by the working connections child care pro-
ram.
"Appropriate” means licensed, certified or approved

under state laws and regulations that apply to the type of child
care you use, and that you may make your own choice among
the child care options that are available in your area.

Within a reasonable distance" means that you can reach

the child care site without travel that exceeds normal expec-
tations in your community.

(d) You could not locate other care services for an inca-
pacitated individual living with you and your dependent
child(ren):

(¢) You have or had a physical, mental _or emotional
condition, determined by a licensed health care professional,
that made you unable to participate;

(D) A significant person in your life has died;

(g) You are threatened with or subjected to familv vio-
lence;

(h) You have received an eviction notice or have another
immediate legal problem:

(1} You did not receive notice of a request for informa-
tion, an appointment or a requirement on vour IRP.

(4) If you have an adequate reason that you did not par-
ticipate, the department will revise your IRP to take vour cir-
cumstances into account.

(3) If you do not have an adequate reason that you did
not participate, the department will find that you refused to
participate. The department will notify you that you will be
sanctioned starting the next calendar month (see WAC 388-
310-1700), unless you start to participate as required. The

notice will include information on how to request a fair hear-
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ing if you disagree with the department's decision that you RCW 34.05.328 does not apply to this rule adoption.

refused to participate. These rules are not considered significant rules because they
Reviser's note: RCW 34.05.395 requires the use of underlining and do not change existing policy.

deletion marks to indicate amendments to existing rules. The rule published Hearing Location: Lacey Government Center (behind

above varies from its predecessor in certain respects not indicated by the use Tokyo Bento Restaurant) 1009 College Street S.E.. Room

of these markings. s g B,

104-B, Lacey, WA 98503, on August 25, 1998, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by August 14, 1998, phone (360) 902-7540, TTY (360)
902-8324, e-mail pwall@dshs.wa.gov.

98-15- . . .
WSR 98-15-140 Submit Written Comments to: Identify WAC Numbers,

Preproposal statement of inquiry was filed as WSR 97-
20-120.

Title of Rule: WAC 388-86-005 Services available to AMENDATORY SECTION (Amending Order 3913,
recipients of categorically needy medical, 388-506-0620 SSI- #100246, filed 10/25/95, effective 10/28/95)
related medical clients, and 388-511-1105 SSl-related eligi-
bility requirements. ]

Purpose: To amend the medical assistance administra-
tion rules that have been partially incorporated into the pro- «
posed rules filed as WSR 98-11-084 in order to avoid dupli-
cation.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, and 74.08.090.

' Statute Being Implemented: ~ RCW 74.04.050,

DE;K?;%‘#;ESF Paige Wall, Acting Rules Coordinator, Rules and Policies
L v S Assistance Unit, P.O. Box 45850, Olympia, WA 98504-
SOCIAL AND HEALTH SERVICE 5850, fax (360) 902-8292, by August 25, 1998.
(Medical Assistance Administration) Date of Intended Adoption: September 1, 1998.

[Filed July 22,.1998, 9:51 a.m.] July 21, 1998
. L —)
Original Notice. Edith M. Rice, Chief =
Office of Legal Affairs E
&
a-

WAC 388-86-005 Limitations on services available to
recipients of categorically needy medical assistance. (1)

74.04.055, 74.04.057, and 74.08.090.

Summary: See Purpose above. t ot ‘ ' €are;
Reasons Supporting Proposal: If current rules are not - Medieare-certified-rurel-health-elinie-serviees;

amended at the same time the new rules, filed as WSR 98-11- @QMWWW

084, become effective, then two sets of rules will exist in con-
flict with one another.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Kevin Sullivan, Medical
Assistance Administration, 617 8th S.E., Olympia, WA
98504, (360) 664-2314.

Name of Proponent: Department of Social and Health
Services, Medical Assistance Administration, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: WAC
388-86-005, subsections (1), (2), (8) and (11) are being incor-
porated into WAC 388-529-0100 and 388-529-0200. Sub-
section (4) is unnecessary because it is addressed in WAC
388-540-010. Subsections (6) and (7) are unnecessary
because they are addressed in chapter 388-240 WAC.

WAC 388-506-0620, subsections (1) and (2) are being
incorporated into WAC 388-408-0055; adding cross refer-
ence to WAC 388-408-0055 in new subsection (7).

WAC 388-511-1105, replacing outdated WAC cross ref- and

erence with current one in subsection (4). (p)Dental-servioes-

No small business economic impact statement has been ) The-departmentshalltismit)) Organ transplants are
prepared under chapter 19.85 RCW. These rules do not limited to the comea, heart, heart-lung, kidney, kidney-pan-
affect businesses. creas, liver, pancreas, single lung, and bone marrow.

[53] Proposed
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‘ ((

&) The-departmentshall-provide))
(2) Detoxification and medical stabilization are provided
to chemically -using pregnant women 1n a hospltal

€3)) (3) The department may require a second opinion
and/or consultation before the approval of any elective surgi-
cal procedure.

((89))) (4) The department ((shel)) designates diag-
noses that may require surgical intervention:

(a) Performed in other than a hospital in-patient setting,
and

(b) Requiring prior approval by the department for a hos-
pital admission.

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388 506-0620 SSI—related medlcal cllents (1)

€))) The department shall consider income and
resources for an institutionalized:

(a) Child as described under WAC 388-513-1315(6); or

(b) Spouse as described under WAC 388-513-1330 and
388-513-1350.

((4))) (2) The department shall consider the income and
resources of spouses as available to each other through the
month in which the spouses stopped living together. See
WAC 388-513-1330 and 388-513-1350 when a spouse is
institutionalized.

((63)) (3) The department shall follow WAC 388-515-
1505, 388-515-1510, or 388-515-1530 when one or both
spouses are receiving community options program entry sys-
tem (COPES), community alternatives program (CAP), out-

Proposed
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ward bound residential alternatives (OBRA), or coordinated
community aids service alternatives (CASA) waivered ser-
vice program. '

((663)) (4) The department shall allow a community
spouse applying for medically needy a spousal deduction
equal to the one-person medically needy income level
(MNIL) less the spouse's income when:

(a) The community spouse is living in the same house-
hold as the spouse; and

(b) The spouse is receiving home-based and community-
based services.

(&) (5) The department shall consider income and
resources separately as of the first day of the month following
the month of separation when spouses stop living together
because of placement into a congregate care facility (CCF),
adult family home (AFH), adult residential rehabilitation
center/adult residential treatment facility (ARRC/ARTF), or
division of developmental disability-group home (DDD-GH)
facility when:

(a) Only one spouse enters the facility,

(b) Both spouses enter the same facility but have sepa-
rate rooms; or

(c) Both spouses enter separate facilities.

((68)) (6) The department shall consider income and
resources jointly when spouses are placed in a CCF, AFH,
ARRC/ARTF, or DDD-GH facility and share a room,

(7) See Wac 388-408-0055 for rules on medical assis-
tance units that include SSI-related persons.

AMENDATORY SECTION (Amending WSR 97-03-036,.
filed 1/9/97, effective 2/9/97)

WAC 388-511-1105 SSI-related eligibility require-
ments. (1) For the purposes of SSI-related medical assis-
tance, the client shall be:

(a) Sixty-five years of age or over; or

(b) Blind with:

(1) Central visual acuity of 20/200 or less in the better eye
with the use of a correcting lens; or

(i) A limitation in the fields of vision so the widest
diameter of the visual field subtends an angle no greater than
twenty degrees; or

(c) Disabled.

(1) Decisions on SSI-related disability are the responsi-

* bility of the medical assistance administration (MAA) and

shall be subject to the authority of:

(A) Federal statutes and regulations codified at 42
U.S.C. Sec 1382c and 20 C.F.R. Parts 404 and 416, as
amended; or

(B) Controlling federal court decisions which define the
OASDI and SSI disability standard and determination pro-
cess.

(i)) For MAA's purposes, "disabled” means unable to
engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment
which:

(A) Can be expected to result in death; or

(B) Has lasted or can be expected to last for a continuous
period of not less than twelve months.
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(iii) In the case of a child seventeen years of age or
younger, if the child suffers from any medically determinable
physical or mental impairment of comparable severity.

(2) When a person has applied for Title II or Title XVI
benefits and the SSA has denied the person's application
solely because of a failure to meet Title II and Title XVI
blindness or disability criteria, the SSA denial shall be bind-
ing on the department, unless the applicant's:

(a) SSA denial is under appeals in the reconsideration
stage, the SSA's administrative hearing process, or the SSA's
appeals council; or

(b) Medical condition has changed since the SSA denial
was issued.

(3) The ineligible spouse, of an SSI beneficiary receiving
a state supplement payment for the ineligible spouse, shall
not be eligible for Medicaid as noninstitutional categorically

WSR 98-15-141

needy. Such ineligible spouse may be eligible for noninstitu-
tional medically needy.

(4) The client shall be resource eligible under WAC
((3885H-3110)) 388-478-0080 on the first day of the month
to be eligible for any day or days of that month. The depart-
ment shall make a resource determination of the first moment
of the first day of the month. The department shall determine
changes in the amount of a client's countable resources dur-
ing a month do not affect eligibility or ineligibility for that
month. Refer to WAC 388-513-1395 for an institutionalized
client.

(5) The department shall consider a client under 1619(b)
of the Social Security Act as eligible for SSI.

(6) The department shall provide a resident of Washing-
ton requiring medical assistance outside the United States
care according to WAC 388-501-0180.
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PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Adult Services)

[Filed July 22, 1998, 9:52 a.m.]

STATUTE BEING
IMPLEMENTED

Chapter 74.46 RCW
as amended by
E2SHB 2935, (chap-
ter 322, Laws of
1998).

Chapter 74.46 RCW
as amended by
E2SHB 2935, (chap-
ter 322, Laws of
1998).

Chapter 74.46 RCW
as amended by
E2SHB 2935, (chap-
ter 322, Laws of
1998).

Original Notice.
Preproposal statement of inquiry was filed as WSR 98-06-066.
Title of Rule:
TITLE OF RULE STATUTORY
AUTHORITY FOR
ADOPTION
WAC 388-96-010 Defini- RCW 74.46.800
tions.
WAC 388-96-020 Prospec- RCW 74.46.800
tive cost-related payment.
WAC 388-96-026 New con- Chapter 74.46 RCW as
tractors. amended by section
19, subsection (11) of
E2SHB 2935, (chapter
322, Laws of 1998),
and RCW 74.46.800.

Section 3 and 4 of
E2SHB 2935, (chapter
322, Laws of 1998)
amending RCW
74.46.040 and
74.46.050.

WAC 388-96-108 Failure to
submit final reports.

Section 3 and 4 of
E2SHB 2935, (chap-
ter 322, Laws of
1998) amending
RCW 74.46.040 and
74.46.050.

[55]

PROPOSED

PURPOSE, SUMMARY AND EFFECT

Remove definitions that are inRCW 74.46.020.
Add definitions not addressed by RCW
74.46.020 necessary to implement the nursing
facility (NF) Medicaid payment system.

Change "reimbursement" to "payment.” Incor-
porate by reference all of chapter 74.46 RCW.

Remove the requirement for a new contractor
to submit a budget. Add concept of assign-
ment.

Removes requirements stated in the statute.
Establishes penalties for noncompliance.

Proposed
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TITLE OF RULE

WAC 388-96-119
Reports—F alse informa-
tion.

WAC 388-96-122 Amend-
ments to reports.

WAC 388-96-202 Scope of
audit or department audit.

WAC 388-96-218 Pro-
posed, preliminary, and
final settlements.

WAC 388-96-502 Indirect
and overhead costs.

WAC 388-96-505 Offset of
miscellaneous revenues.

WAC 388-96-525 Educa-
tion and training.

WAC 388-96-530 What will
be allowable compensation
for owners, relatives,
licensed administrator,
assistant administrator
and/or administrator in
training?

WAC 388-96-532 Does the
contractor have to maintain
time records?

Proposed
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STATUTORY
AUTHORITY FOR
ADOPTION

Chapter 74.46 RCW as
amended by section
19, subsection (11) and
section 31 of E2SHB
2935, (chapter 322,
Laws of 1998); and
RCW 74.46.800.

Section 19, subsection
(11) and chapter 74.46
RCW as amended by
section 31 of E2SHB
2935, (chapter 322,
Laws of 1998); and
RCW 74.46.800.
Chapter 7446 RCW as
amended by section 8
of E2SHB 2935,
(chapter 322, Laws of
1998); and RCW
74.46.800.

Chapter 74.46 RCW as
amended by section 9
and 10 of E2SHB
2935, (chapter 322,
Laws of 1998); and
RCW 74.46.800.

RCW 74.46.800

RCW 74.46.800

RCW 74.46.800

RCW 74.46.800

RCW 74.46.800

STATUTE BEING
IMPLEMENTED

Chapter 74.46 RCW
as amended by sec-
tion 19, subsection
(11) and section 31
of E2SHB 2935,
(chapter 322, Laws
of 1998), and RCW
74.46.800.

Chapter 74.46 RCW
as amended by sec-
tion 31 of E2SHB
2935, (chapter 322,
Laws of 1998).

Chapter 74.46 RCW
as amended by sec-
tion 8 of E2SHB
2935, (chapter 322,
Laws of 1998).

Chapter 74.46 RCW
as amended by sec-
tion 9 and 10 of
E2SHB 2935, (chap-
ter 322, Laws of
1998).

Chapter 74.46 RCW

RCW 74.46.200 and
chapter 74.46 RCW
as amended by
E2SHB 2935, (chap-
ter 322, Laws of
1998).

RCW 74.46.240

RCW 74.46.250

RCW 74.46.250

[S6]

PURPOSE, SUMMARY AND EFFECT

Corrects reference from repealed WAC 388-96-
769 to section 31 of E2SHB 2935, (chapter 322,
Laws of 1998).

Corrects reference from repealed WAC 388-96-
769 to section 31 of E2SHB 2935, (chapter 322,
Laws of 1998). Changes passive voice to
active.

Implements new audit program in accordance
with section 8.

Implements new settlement rules. Identifies
when a facility would be subject to forfeiture
for being out of substantial compliance, or was
providing substandard quality of care.

Amended for clarity; no change to substance.

Amends the name of the rate components.

Clarifies that training reimbursed outside of the
payment rate is unallowable.

Addresses aspects of compensation not covered
in the RCW.

Answers the question on whether time records
are needed for relatives who work for the con-
tractor.




TITLE OF RULE

WAC 388-96-535 Manage-
ment agreements, manage-
ment fees, and central office
services.

WAC 388-96-536 Does the
department limit the allow-
able compensation for an
owner or relative of an
owner?

WAC 388-96-540 Will the
department allow the cost of
an administrator-in-train-
ing?

WAC 388-96-542 Home
office or central office.

WAC 388-96-580 Operat-
ing leases of office equip-
ment.

WAC 388-96-585 Unallow-
able costs.

WAC 388-96-704 Prospec-
tive payment rates.

WAC 388-96-708 Rein-
statement of beds previ-
ously removed from service
under chapter 70.38
RCW—Effect on prospec-
tive payment rate.

WA C 388-96-709 Prospec-
tive rate revisions—Reduc-
tion in licensed beds.

WAC 388-96-710 Prospec-
tive payment rate for new
contractors.
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STATUTORY
AUTHORITY FOR
ADOPTION

RCW 74.46.800

RCW 74.46.800

RCW 74.46.800

Chapter 74.46 RCW as
amended by section
19, subsection (11) of
E2SHB 2935, (chapter
322, Laws of 1998);
RCW 74.46.270 and
74.46.800.

RCW 74.46.800

RCW 74.46.800

Chapter 74.46 RCW as
amended by E2SHB
2935, (chapter 322,
Laws of 1998).

Section 19, subsection
(11) of E2SHB 2935,
(chapter 322, Laws of
1998).

Chapter 74 46 RCW as
amended by section
19, subsection (11) of
E2SHB 2935, (chapter
322, Laws of 1998);
and RCW 74.46.800.

Chapter 74.46 RCW as
amended by section
19, subsection (11) of
E2SHB 2935, (chapter
322, Laws of 1998),
and RCW 74.46.800.

STATUTE BEING
IMPLEMENTED

RCW 74.46.280

RCW 74.46.250

Chapter 74.46 RCW

Chapter 74.46 RCW
as amended by sec-
tion 19, subsection
(11) of E2SHB 2935,
(chapter 322, Laws
of 1998), and RCW
74.46.270.

RCW 74.46.300

RCW 74.46.410

Chapter 74.46 RCW
as amended by
E2SHB 2935, (chap-
ter 322, Laws of
1998).

Section 19, subsec-
tion (11) of E2SHB
2935, (chapter 322,
Laws of 1998).

Chapter 74.46 RCW
as amended by
E2SHB 2935, (chap-
ter 322, Laws of
1998).

Chapter 74.46 RCW
as amended by
E2SHB 2935, (chap-
ter 322, Laws of
1998).

[57]
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PURPOSE, SUMMARY AND EFFECT

Removes from the section the wording that rep-
licates the RCW. Adds requirements for man-
agement agreements and the effect of accep-
tance.

Incorporates subsections from WAC 388-96-
529, 388-96-531 and 388-96-533 that do not
appear in RCW 74.46.250 Owner or relative
compensation.

Describes what is required to receive payment
and how payment is to be made.

PROPOSED

States when a home office or central office will
be audited; identifies what costs may be allo-
cated and where to report them, if allowable.

[dentifies through what rate component costs
will be paid; removes limit on computer leases;
and states department will not pay for deprecia-
tion of leased office equipment.

Removes subsections that repeat RCW; adds
subsection (2) (f) making same party transac-
tions that increase costs unallowable.

Changes reimbursement to payment.

Describes the effect on the payment rate of
bringing banked beds back on-line.

Amends section to comply with E2SHB 2935
including identifying new rate components and
reducing occupancy from ninety to eighty-five
percent.

Amends section to comply with E2SHB 2935,

Proposed
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TITLE OF RULE

WAC 388-96-713 Rate
determination.

WAC 388-96-723 How
often will the department
compare the state-wide
weighted average payment
rate for all nursing facilities
with the state-wide
weighted average payment
rate identified in the Bien-
nial Appropriations Act?
WAC 388-96-724 How
much advance notice will a
nursing facility receive of a
rate reduction?

WAC 388-96-725 After the
rate reductions, when will a
nursing facility's rates
return to their previous
level?

WAC 388-96-726 If a nurs-
ing facility's component
rates are below the state-
wide weighted average pay-
ment rate identified in the
Biennial Appropriations
Act, will the department
reduce the facility's compo-
nent rates when it makes a
rate reduction under RCW
74.46.4217

WAC 388-96-728 How will
the nursing facility's "hold
harmless" direct care rate be
determined?

WAC 388-96-729 When
will the department use the
"hold harmless rate" to pay
for direct care services?

Proposed
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STATUTORY
AUTHORITY FOR
ADOPTION

RCW 74.46.800

Section 18 of E2SHB
2935, (chapter 322,
Laws of 1998) to be
codified asRCW
74.46.421; and RCW
74.46.800.

Section 18 of E2SHB
2935, (chapter 322,
Laws of 1998) to be
codified asRCW
74.46.421, and RCW
74.46.800.

Section 18 of E2SHB
2935, (chapter 322,
Laws of 1998) to be
codified asRCW
74.46.421; and RCW
74.46.800.

Section 18 of E2SHB
2935, (chapter 322,
Laws of 1998) to be
codified asRCW
74.46.421; and RCW
74.46.800.

Chapter 74.46 RCW as
amended by section 25
of E2SHB 2935,
(chapter 322, Laws of
1998); and RCW
74.46.800.

Chapter 74.46 RCW as
amended by section 25
of E2SHB 2935,
(chapter 322, Laws of
1998); and RCW
74.46.800.

STATUTE BEING
IMPLEMENTED

Chapter 74.46 RCW
as amended by
E2SHB 2935, (chap-
ter 322, Laws of
1998).

Section 18 of
E2SHB 2935, (chap-
ter 322, Laws of
1998) to be codified
as RCW 74.46.421.

Section 18 of
E2SHB 2935, (chap-
ter 322, Laws of
1998) to be codified
as RCW 74.46.421.

Section 18 of
E2SHB 2935, (chap-
ter 322, Laws of
1998) to be codified
as RCW 74.46.421.

Section 18 of
E2SHB 2935, (chap-
ter 322, Laws of
1998) to be codified
as RCW 74.46.421.

Chapter 74.46 RCW
as amended by sec-
tion 25 of E2SHB
2935, (chapter 322,
Laws of 1998).

Chapter 74.46 RCW
as amended by sec-
tion 25 of E2SHB
2935, (chapter 322,
Laws of 1998).

(58]

PURPOSE, SUMMARY AND EFFECT

Amends sections to remove dates that are no
longer applicable.

Answer the title question by stating monthly;
and identifies when rate components will be
reduced.

States twenty-eight calendar days as the
answer.

Informs that reductions taken under RCW
74.46.421 will not be reversed.

Answers the title question with a "yes."

Identifies the cost report year used to obtain
allowable therapy costs and exceptional care
offsets.

States will use the higher between the direct
care rate and the "hold harmless" rate.




TITLE OF RULE

WAC 388-96-738 What
default case mix group and
weight must the department
use for case mix grouping
when there is no minimum
data set resident assessment
for a nursing facility resi-
dent?

WAC 388-96-739 How will
the department determine
which resident assessments
are Medicaid resident
assessments?

WAC 388-96-740 What will
the department use as the
Medicaid case mix index
when a facility does not
meet the ninety percent
minimum data set (MDS)
threshold as identified in
chapter 74.46 RCW as
amended by section 24 of
E2SHB 2935 (chapter 322,
Laws of 1998)?

WAC 388-96-741 When the
nursing facility does not
have facility average case
mix indexes for the four
quarters specified in chapter
74.46 RCW as amended by
section 24 (7) of E2SHB
2935, (chapter 322, Laws of
1998) for determining the
cost per case mix unit, what
will the department use to
determine the nursing facil-
ity's cost per case mix unit?
WAC 388-96-742 When
will the department use
licensed beds to compute
the ninety percent minimum
data set (MDS) threshold
rather than a nursing facil-
ity's quarterly average cen-
sus?
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STATUTORY
AUTHORITY FOR
ADOPTION

Chapter 74 46 RCW as
amended by section
22,24, and 25 of
E2SHB 2935, (chapter
322, Laws of 1998);
and RCW 74.46.800.

Chapter 74.46 RCW as
amended by sections
22, 24, and 25 of
E2SHB 2935, (chapter
322, Laws of 1998);
and RCW 74.46.800.
Chapter 74.46 RCW as
amended by sections
22, 24, and 25 of
E2SHB 2935, (chapter
322, Laws of 1998);
and RCW 74.46.800.

Chapter 7446 RCW as
amended by sections
22,24, and 25 of
E2SHB 2935, (chapter
322, Laws of 1998),
and RCW 74.46.800.

Chapter 74.46 RCW as
amended by sections
22,24, and 25 of
E2SHB 2935, (chapter
322, Laws of 1998),
and RCW 74.46.800.

STATUTE BEING
IMPLEMENTED

Chapter 74.46 RCW
as amended by sec-
tion 22,24, and 25 of
E2SHB 2935, (chap-
ter 322, Laws of
1998).

Chapter 74.46 RCW
as amended by sec-
tions 22, 24, and 25
of E2SHB 2935,
(chapter 322, Laws
of 1998).

Chapter 74.46 RCW
as amended by sec-
tions 22, 24, and 25
of E2SHB 2935,
(chapter 322, Laws
of 1998).

Chapter 74.46 RCW
as amended by sec-
tions 22, 24, and 25
of E2SHB 2935,
(chapter 322, Laws
of 1998).

Chapter 74.46 RCW
as amended by sec-

tions 22, 24, and 25
of E2SHB 2935,

(chapter 322, Laws

of 1998).

[59]
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PURPOSE, SUMMARY AND EFFECT

Answers the title question by identifying the
circumstance and the case mix group and
weight.

Answers the title question by stating that the
payer source code on the minimum data set
(MDS) will be used.

Identifies from what quarter case mix index
will be used.

Identifies that the industry average or the facil-
ity's average case mix index will be used.

Answers when census exceeds the number of
current licensed beds; or when a significant dis-
crepancy between census and licensed beds
exists.

Proposed
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TITLE OF RULE

WAC 388-96-744 How will
the department set the ther-
apy care rate and determine
the median cost limit per
unit of therapy?

WAC 388-96-746 How
much therapy consultant
expense for each therapy
type will the department
allow to be added to the
total allowable one-on-one
therapy expense?

WAC 388-96-747 Con-
structed, remodeled or
expanded facilities.

WAC 388-96-757 Payment
for veterans homes.

WAC 388-96-760 Upper
limits to reimbursement
rate.

WAC 388-96-776 Add-ons
to the payment rate—Capi-
tal improvements.

WAC 388-96-901 Disputes.

WAC 388-96-904 Adminis-
trative review—Adjudica-
tive proceeding.

WAC 388-96-905 Case mix
accuracy review of MDS
nursing facility resident
assessments.

Proposed
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STATUTORY
AUTHORITY FOR
ADOPTION

Chapter 74.46 RCW as
amended by section 26
of E2SHB 2935,
(chapter 322, Laws of
1998); and RCW
74.46.800.

Chapter 74.46 RCW as
amended by section 26
of E2SHB 2935,
(chapter 322, Laws of
1998);, and RCW
74.46.800.

Chapter 74.46 RCW as
amended by section
19, subsection (12) of
E2SHB 2935, (chapter
322, Laws of 1998);
and RCW 74.46.800.

RCW 74.09.120 and
74.46.800.

Chapter 74.46 RCW as
amended by E2SHB
2935, (chapter 322,
Laws of 1998); RCW
74.46.800 and RCW
74.09.120.

Chapter 74.46 RCW as
amended by section
19, subsection (12) of
E2SHB 2935, (chapter
322, Laws of 1998);,
and RCW 74.46.800.
RCW 74.46.780 as
amended by section 41
of E2SHB 2935,
(chapter 322, Laws of
1998).

RCW 74.46.780 as
amended by section 41
of E2SHB 2935,
(chapter 322, Laws of
1998).

RCW 74.46.780 as
amended by section 41
of E2SHB 2935,
(chapter 322, Laws of
1998); and RCW
74.46.800.

STATUTE BEING
IMPLEMENTED

Chapter 74.46 RCW
as amended by sec-
tion 26 of E2SHB
2935, (chapter 322,
Laws of 1998).

Chapter 74.46 RCW
as amended by sec-
tion 26 of E2SHB
2935, (chapter 322,
Laws of 1998).

Chapter 74.46 RCW
as amended by sec-
tion 19, subsection
(12) of E2SHB
2935, (chapter 322,
Laws of 1998).

RCW 74.09.120

Chapter 74.46 RCW
as amended E2SHB
2935, (chapter 322,
Laws of 1998); and
RCW 74.09.120

Chapter 74.46 RCW
as amended by sec-
tion 19, subsection
(12) of E2SHB
2935, (chapter 322,
Laws of 1998).
RCW 74.46.780 as
amended by section
41 of E2SHB 2935,
(chapter 322, Laws
of 1998).

RCW 74.46.780 as
amended by section
41 of E2SHB 2935,
(chapter 322, Laws
of 1998).

RCW 74.46.780 as
amended by section
41 of E2SHB 2935,
(chapter 322, Laws
of 1998).

[6¢]

PURPOSE, SUMMARY AND EFFECT

Answers the title question by indicating if no
units of therapy reported, the contractor will get
0 for a therapy care rate.

Gives formula for determining a reasonable
therapy consulting expense.

Allows the department to increase a rate for
capital improvements; and establishes condi-
tions that the department will increase a rate for
capital improvements.

Identifies that payment for veterans' homes will
be determined in the same manner as all nurs-
ing homes.

Prohibits the nursing facility to charge private
pay residents less than they charge Medicaid
residents.

Identifies when a contractor may receive an
add-on to its current payment rate for improv-
ing its nursing facility.

Identifies what actions of the department may
be reviewed in an administrative hearing.

Identifies the who, how, when and where of
obtaining a review of a department action.

Permits an abridged administrative review of
an accuracy review of a nursing facility's
MDSs.
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REPEALED SECTIONS REASON FOR REPEAL

WAC 388-96-023 Conditions of participation. redundant

WAC 388-96-029 Change of ownership redundant

WAC 388-96-032 Termination of contract. redundant

WAC 388-96-101 Reports. redundant

WAC 388-96-104 Due dates for reports. redundant

WAC 388-96-110 Improperly completed or late reports. redundant

WAC 388-96-113 Completing reports and maintaining records. redundant

WAC 388-96-128 Requirements for retention of records by the contractor. redundant

WAC 388-96-131 Requirement for retention of reports by the department. redundant

WAC 388-96-134 Disclosure of nursing home reports. redundant

WAC 388-96-204 Field audits. Statute repealed

WAC 388-96-207 Preparation for audit by the contractor. Statute repealed é
WAC 388-96-210 Scope of field audits. Statute repealed I
WAC 388-96-213 Inadequate documentation. redundant E
WAC 388-96-220 Principles of settlement. Statute repealed

WAC 388-96-221 Preliminary settlement. Statute repealed

WAC 388-96-224 Final settlement. Statute repealed

WAC 388-96-226 Shifting provisions. Statute repealed

WAC 388-96-228 Cost savings. Statute repealed

WAC 388-96-229 Procedures for overpayments and underpayments. redundant

WAC 388-96-501 Allowable costs. redundant

WAC 388-96-503 Substance prevails over form. redundant

WAC 388-96-507 Costs of meeting standards. Statute repealed

WAC 388-96-508 Travel expenses for members of trade association boards of directors. No longer necessary
WAC 388-96-509 Boards of directors fees.
WAC 388-96-513 Limit on costs to related organizations.

No longer necessary
No longer necessary

WAC 388-96-521 Start-up costs. redundant
WAC 388-96-523 Organization costs. redundant
WAC 388-96-529 Total compensation—Owners, relatives, and certain administrative redundant
personnel.

WAC 388-96-531 Owner or relative compensation. redundant
WAC 388-96-533 Maximum allowable compensation of certain administrative person-  redundant
nel.

WAC 388-96-543 Expense for construction interest. redundant
WAC 388-96-555 Depreciation expense. ° redundant
WAC 388-96-557 Depreciable assets. redundant
WAC 388-96-567 Methods of depreciation. redundant
WAC 388-96-569 Retirement of depreciable assets. " redundant

WAC 388-96-571 Handling of gains and losses upon retirement of depreciable assets set- redundant
tlement periods prior to 1/1/81 rata periods prior to 7/1/82.

WAC 388-96-573 Recovery of excess over straight-line depreciation. No longer necessary

WAC 388-96-716 Cost areas or cost centers. Statute repealed
WAC 388-96-717 Desk review adjustments. redundant

WAC 388-96-719 Method of rate determination. Statute repealed
WAC 388-96-722 Nursing services cost area rate. Statute repealed
WAC 388-96-727 Food cost area rate. A Statute repealed
WAC 388-96-735 Administrative cost area rate. Statute repealed

[61] : _ Proposed
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"REPEALED SECTIONS

WAC 388-96-737 Operational cost area rate.

WAC 388-96-745 Property cost area reimbursement rate.
WAC 388-96-752 Documentation of leased assets.

WAC 388-96-754 A contractor's return on investment.

WAC 388-96-761 Home office, central office and other off-premises assets.
WAC 388-96-763 Rates for recipients requiring exceptionally heavy care.

WAC 388-96-764 Activities assistants.
WAC 388-96-765 Ancillary care.
WAC 388-96-768 Minimum wage.

WAC 388-96-769 Adjustments required due to errors or omissions.
WAC 388-96-774 Add-ons to the prospective rate—Staffing.
WAC 388-96-778 Public disclosure or rate-setting methodology.

WAC 388-96-801 Billing period.

WAC 388-96-804 Billing procedures.

WAC 388-96-807 Charges to patients.
WAC 388-96-810 Payment.

WAC 388-96-813 Suspension of payment.
WAC 388-96-816 Termination of payments.

Purpose: See Title of Rule above.

Statutory Authority for Adoption: See Title of Rule
above.

Statute Being Implemented: See Title of Rule above.

Summary: See Title of Rule above.

Reasons Supporting Proposal: See Title of Rule above.

Name of Agency Personnel Responsible for Drafting:
Patricia Hague, Mailstop 45819, (360) 753-0631; Implemen-
tation: Nancy Holderman, Mailstop 45600, (360) 493-2587,
and Enforcement: Denise Gaither, Mailstop 45600, (360)
493-2525.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Title of Rule above.

Proposal Changes the Following Existing Rules: See
Title of Rule above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required when only businesses
with fifty or more employees will be impacted. The revisions
to chapter 388-96 WAC set or adjust Medicaid rates for nurs-
ing homes. Thus, the revisions to chapter 388-96 WAC only
impact businesses with fifty or more employees.

The proposed revisions to chapter 388-96 WAC are rules
that set or adjust fees or rates pursuant to legislative stan-
dards. Therefore, under RCW 19.85.025(3) and 34.05.310
(4)() the revisions to chapter 388-96 WAC are exempt from
a small business economic impact statement.

RCW 34.05.328 applies to this rule adoption. These
rules do meet the definition of a significant legislative rule
but the Department of Social and Health Services is exempt
from preparing an analysis under RCW 34.05.328 (5)(®)(vD).

Proposed
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REASON FOR REPEAL
Statute repealed

redundant
redundant
redundant
redundant
Statute repealed
No longer necessary
Statute repealed
Statute repealed
redundant
Statute repealed
redundant
redundant
redundant
redundant
redundant
redundant
redundant

Under RCW 34.05.328 (5)(b)(vi), rules that set or adjust
fees or rates pursuant to legislative standards are exempt
from RCW 34.05.328.

Amendments to and new sections for chapter 388-96
WAC are to implement E2SHB 2935. Section 1 of E2SHB
2935 (chapter 322, Laws of 1998) amending RCW 74‘46.01(‘
reads as follows: This chapter may be known and cited as the
"nursing facility Medicaid payment system.” The purposes
of this chapter are to specify the manner by which legislative
appropriations for Medicaid nursing facility services are to be
allocated as payment rates among nursing facilities, and to set
forth auditing billing, and other administrative standards
associated with payments to nursing home facilities.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on August 25, 1998, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by August 14, 1998, phone (360) 902-7540, TTY (360)
902-8324, e-mail pwall@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
902-8292, by August 25, 1998.

Date of Intended Adoption: September 15, 1998.

July 21, 1998
Edith M. Rice, Chief
Office of Legal Affairs
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Chapter 388-96 WAC

NURSING (HOMEACCOUNHNGAND-RERM-

BURSEMENT)) EDIC NT
SYSTEM

AMENDATORY SECTION (Amending WSR 97-17-040,
filed 8/14/97, effective 9/14/97)

WAC 388-96-010 ((Fermsr)) Definitions. Unless the
context indicates otherwise, the following definitions apply
in this chapter.

"Accounting" means activities providing information,
usually quantitative and often expressed in monetary units,
for:

(1) Decision-making;

(2) Planning;

(3) Evaluating performance;

(4) Controlling resources and operations; and

(5) Extemal financial reporting to investors, creditors,
regulatory authorities, and the public.

((

petd-))

"Administration and management" means activities
used to maintain, control, and evaluate the efforts and
resources of an organization for the accomplishment of the
objectives and policies of that organization.

"Allowable costs" - ((See—WAE388-96-564)) means
documented costs that are necessary. ordinary. and related to
the care of Medicaid recipients, and are not expressly
declared nonallowable by this chapter or chapter 74.46 RCW.,
Costs are ordinary if they are of the nature and magnitude that

prudent and cost conscious management would pay.
(HAneillary-earemeans-services-that-arerequired-by

Al

[63]

WSR 98-15-141

PROPOSED

1] Zationt! AR heracardine-of an-avnand a

as-an-asset:)) 'Allowable depreciation costs" means depre-
ciation costs of tangible assets. whether owned or leased by

the contractor, meeting the criteria specified in RCW
74.46.330. :

Proposed
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" Anticipated patient days" are calculated by multiply-
ing the number of licensed beds at the nursing facility by the
number of days in the cost report period used to set the prop-
erty rate and multiplying the product by the nursing facility's
expected occupancy, which must be at eighty-five percent or
above.

" Assignment of contract'’ means:

(1) A new nursing facility licensee has elected to care for
Medicaid residents:

(2) The department finds no good cause to object to con-
tinuing the Medicaid contract at the facility: and

(3) The new licensee accepts assignment of the immedi-
ately preceding contractor's contract at the facility.

"Capitalized lease” means a lease required to be
recorded as an asset and associated liability in accordance
with generally accepted accounting principles.

"Cash method of accounting" means a method of
accounting in which revenues are recorded when cash is
received, and expenditures for expense and asset items are
not recorded until cash is disbursed for those expenditures
and assets.

"Change of ownership" means a substitution of the
individual operator or operating entity contracting with the
department to deliver care services to medical care recipients
in a nursing facility and ultimately responsible for the daily
operational decisions of the nursing facility.

(1) Events which constitute a change of ownership
include, but are not limited to, the following:

(a) Changing the form of legal organization of the con-
tractor ((is-ehanged-)), €.g., a sole proprietor forms a partner-
ship or corporation((3));

(b) Transferring ownership of the nursing ((hesre)) facil-
ity business enterprise ((is-transferred-by—the-eentraetor)) to
another party, regardless of whether ownership of some or all
of the real property and/or personal property assets of the
facility ((is)) are also transferred;

(c) ((H-the-eentraetoris)) Dissolving of a partnership(G

' p));

(d) ((I-the-contractoi-is-a-corporation—end)) Dissolving
the corporation ((is-disselved; merges)), merging the corpora-
tion with another corporation, which is the survivor, or ((eef
selidates)) consolidating with one or more other corporations
to form a new corporation;

(e) (( i )) Transferning,
whether by a single transaction or multiple transactions
within any continuous twenty-four-month period, fifty per-
cent or more of the stock ((is-transferred)) to one or more:

(i) New or former stockholders; or

(ii) Present stockholders each having held less than five
percent of the stock before the initial transaction; or

(f) Substituting of the individual operator or the operat-
ing entity by any other event or combination of events
hiol o batituti betitut : Lof

((wh

b the-d 1ok ices)).
(2) Ownership does not change when the following((;
witheut-mere;)) occurs:
(a) A party contracts with the contractor to manage the
nursing facility enterprise as the contractor's agent, i.e., sub-

Proposed
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ject to the contractor's general approval of daily operating
and management decisions; or

(b) The real property or personal property assets of the
nursing facility change ownership or are leased, or a lease of
them is terminated, without a substitution of individual oper-
ator or operating entity and without a substitution of control
of the operating entity contracting with the department to
deliver care services.

"Charity allowance" means a reduction in charges
made by the contractor because of the indigence or medical
indigence of a patient.

"Contract" means ((a-eontraet)) an agreement between
the department and a contractor for the delivery of nursing
facility services to medical care recipients.

(¢

4 .
gt 0-&€ eF-Servroes-toiaeaietreoare-reetpPirentsi-o

decisions.))
" Cost report" means all schedules of a nursing facility's

cost report submitted according to the department's instruc-
tions.

"Courtesy allowances" means reductions in charges in
the form of an allowance to physicians, clergy, and others, for
services received from the contractor. Employee fringe bene-
fits are not considered courtesy allowances.

(eSO L-means-the looal-community-serviees-office-of

"Donated asset” means an asset the contractor acquired
without making any payment for the asset either in cash,
property, or services. An asset is not a donated asset if the
contractor:

(1) Made even a nominal payment in acquiring the asset,
or

(2) Used donated funds to purchase the asset.

. ((" ¢ . . . . . .’ ?
ing-enforeeable-eontraets:)) .

"Equity capital" means total tangible and other assets
which are necessary, ordinary, and related to patient care
from the most recent provider cost report minus related total
long-term debt from the most recent provider cost report plus
working capital as defined in this section.
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4Related-notes:))

"Fiscal year" means the operating or business year of a
contractor. All contractors report on the basis of a twelve-
month fiscal year, but provision is made in this chapter for

reports covering abbreviated fiscal periods. As determined by

context or otherwise, "fiscal year" may also refer to a state

fiscal year extending from July 1 through June 30 of the fol-

lowing year and comprising the first or second half of a state
- fiscal biennium.

""Gain on sale" means the actual total sales price of all
tangible and intangible nursing ((heme)) facility assets
including, but not limited to, land, building, equipment, sup-
plies, goodwill, and beds authorized by certificate of need,
minus the net book value of such assets immediately prior to
the time of sale. '
(HGenerally—aceepted—aceounting—prineiples

' . )
R o eans-accouptinenrnoinlas annrauvad b h o

)
"Intangible asset" is an asset that lacks physical sub-
stance but possesses economic value.
"Interest" means the cost incurred for the use of bor-
rowed funds, generally paid at fixed intervals by the user.

((" . \ 1" '

ehapter 74-09RCWL))

"Multiservice facility" means a facility at which two or
more types of health or related care are delivered, e.g., a hos-
pital and nursing facility, or a boarding home and nursing
facility.

PROPOSED

"Nonadministrative wages and benefits" means
wages, benefits, and corresponding payroll taxes paid for
nonadministrative personnel, not to include administrator,
assistant administrator, or administrator-in-training.

"Nonallowable costs" means the same as "unallow-
able costs."

"Nonrestricted funds" means funds which are not
restricted to a specific use by the donor, e.g., general operat-
ing funds.

((Wmmﬂeﬂwmﬁm

"Per diem (per patient day or per resident day)
costs" means total allowable costs for a fiscal period divided
by total patient or resident days for the same period.

Proposed
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((&H e pSsiond

"Prospective daily payment rate" means the rate

ass1gned by the department to a contractor for providing ser-

PROPOSED

vice to medlcal care remplents((-—”llhe-m&e-]s-used—{e-eempa-te

pﬂer-ea}enéef-year—))

ent.
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pfedieter—veﬁebles—))

"Related care' includes:

(1) The director of nursing services;

(2) Activities and social services programs;

(3) Medical and medical records specialists; and
(4) Consultation provided by:

(a) Medical directors; and

(b) Pharmacists((z

and-however-exercisable-or-exereised)).
"Relative" includes:
(1) Spouse;
(2) Natural parent, child, or sibling;
(3) Adopted child or adoptive parent;
(4) Stepparent, stepchild, stepbrother, stepsister,
(5) Father-in-law, mother-in-law, son-in-law, daughter-
in-law, brother-in-law, sister-in-law;
(6) Grandparent or grandchild; and
(7) Uncle, aunt, nephew, niece, or cousin.

seeiat-and-health-serviees{BDSHSY,))

"Start-up costs" means the one-time preopening costs
incurred from the time preparation begins on a newly con-
structed or purchased building until the first patient is admit-
ted. Start-up costs include:

(1) Administrative and nursing salaries;

(2) Utility costs;’

(3) Taxes;

(4) Insurance;

(5) Repairs and maintenance; and

(6) Training costs.

Start-up costs do not include expenditures for capital
assets.

((Fithe XX .
Seetmty—Aet—P—I:—SQ-O?—as-ameﬁded-))
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"Unallowable costs" means costs which do not meet
every test of an allowable cost.
' "Uniform chart of accounts” means a list of account
titles identified by code numbers established by the depart-
ment for contractors to use in reporting costs.
"Vendor number" means a number assigned to each
contractor delivering care services to medical care recipients.
"Working capital" means total current assets neces-
sary, ordinary, and related to patient care from the most
recent cost report minus total current liabilities necessary,
ordinary, and related to patient care from the most recent cost
report.

AMENDATORY SECTION (Amending Order 2245, filed
6/18/85)

WAC 388-96-020 Prospective cost-related ((zeimn~
bursement)) p_am; The ((prespeetive-costrelated—reim-

bursement)) nursing facility Medicaid payment system is the
system used by the department to pay for ((skilted)) nursing

facility services ((end-intermediate-oare-faetity-serviees))
provided to medical care recipients. ((Resmbursement-rates
fer—sueh—semees—wﬁ-l»)) Payment for nursing facility care shall

be determined in accordance with ((

the-prineiplesmethods;
end-stendards-centained-in)) this chapter and ((in)) chapter
74.46 RCW (( )) as amended by

as-set-forth-n-this-ehepter
E2SHB 2935 (chapter 322, I.aws of 1998). The provisions of

chapter 74.46 RCW are incorporated by reference in this
chapter as if fully set forth.

AMENDATORY SECTION (Amending Order 3555, filed
5/26/93, effective 6/26/93)

WAC 388-96-026 ((Prejeeted-budget-for)) New con-
tractors. (1) For purposes of administering ((ehapter-388-96
WAE)) the payment system, the department shall consider a
"new contractor” as one who receives a new vendor number
and:

(a) Builds from the ground-up a new facility; and oper-
ates the new facility with completely new staff, administra-
tion and residents. If the "new contractor" operated a nursing
facility immediately before the opening of the new facility,
then the "new contractor” must operate the new facility with:

(1) ((With)) Staff and administration that are substan-
tially to completely different than the previous operation of
the "new contractor"; and

(1) (Heve)) A resident population that is substantially to
completely different than the residents residing in the previ-
ous nursing facility; or

(b) Currently operates, acquires, or assumes responsibil-
ity for operating an existing nursing facility that was not
operated under a Medicaid contract immediately prior to the
effective date of the new Medicaid contract; or

(c) Purchases or leases a nursing facility that, at the time
of the purchase or lease, was operated under a Medicaid con-
tract.

WSR 98-15-141

€33)) A new contractor shall submit(());

(a) At least sixty days before the effective date of the
contract or assignment, a statement disclosing the identity of
individuals or organizations who:

((¢2») (1) Have a beneficial ownership interest in the cur-
rent operating entity or the land, building, or equipment of the
facility; or

() (i) Have a beneficial ownership interest in the
purchasing or leasing entity.

(b) By March 3 st of the following year, a cost report for
the period from the effective date of the contract or assign-

ment through December 31st of vear the contract or assign-

ment was effective.

AMENDATORY SECTION (Amending Order 3896, filed
9/12/95, effective 10/13/95)

WAC 388-96-108 Failure to submit final reports. (1)
If a nursmg fac111gg contract 1s termmated or assxgned, ((Ghe

WAEC-388-06-107—1f)) and the nursing ac111ty does not sub-
mit a final cost report ((ts—&ei—sabm-r&ed-)) as required by
RCW 74.46.040, the nursing facility shall return to the

department all payments made to the terminating or assigning
contractor relating to the period for which a report has not

been received ((shall-be-returned-to-the-department)) within
sixty days after ((reeeiving)) the terminating or assigning

contractor receives a written demand from the department.

(2) Effective sixty days after the terminating or assj gning

contractor receives a written demand for payment ((is

reeetved-by-the-eontraotor)), interest will begin to accrue pay-

able to the department on any unpaid balance at the rate of
one percent per month.

AMENDATORY SECTION (Amending Order 1262, filed
12/30177)

WAC 388-96-119 Reports—False information. (1) If
a contractor knowingly or with reason to know files a report
containing false information, such action constitutes good
cause for termination of its contract with the department.

(2) In accordance with chapter 74.46 RCW., as amended
by section 31 of E2SHB 2935 (chapter 322, Laws of 1998)
the department will make adjustments to ((reimbursement))
payment rates ((required)) because a false report was filed
((with-be-made-in-aceordance-with-WAGC-388-96 769)).

(3) Contractors filing false reports may be referred for
prosecution under applicable statutes.

Proposed
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AMENDATORY SECTION (Amending Order 2372, filed
5/7/86, effective 7/1/86)

WAC 388-96-122 Amendments to reports. (1) For the
purpose of determining ((eudited)) allowable costs ((in-eem-
puting-o-finel-settlement

), the department shall consider an
amendment to an annual report ((shel-be-eensidered)) only if
filed by the provider ((ptierte)) before the receipt by the pro-
vider of the notification scheduling the department's ((field))
audit((-exeept-that))._The contractor may file an amendment
((meay-be-filed)) subsequent to such notification and pursuant
to the provisions of ((W-AG-388-96-769selelyfor-the-pur-

5 ))
chapter 74.46 RCW, as amended by section 31 of E2SHB
2935 (chapter 322, Laws of 1998) to adjust a payment rate
allocation because of an error or omission. ((Amendments
may-be-filed-by)) When the provider ((and-considered-by-the
department)) files an amendment, the department shall con-
sider it only if significant errors or omissions are discovered
((whieh-are-significant)). The department shall deem errors or
omissions ((shel-be-deemed)) "significant” ((f)) when the
errors or omissions would mean a net difference of two cents
or more per patient day or one thousand dollars or more in
reported costs, whichever is higher, in any ((eest-aresa)) com-
ponent rate allocation. To file an amendment, only those cost
report pages where changes appear need to be filed, together
with the certification required by WAC 388-96-117.

(2) If an amendment s filed, a contractor shall also sub-
mit with the amendment an account of the circumstances
relating to and the reasons for the amendment, along with
supporting documentation. The department shall refuse to
consider an amendment resulting in a more favorable settle-
ment or payment rate allocation to a contractor if the amend-
ment is not the result of circumstances beyond the control of
the contractor or the result of good-faith error under the sys-
tem of cost allocation and accounting in effect during the
reporting period in question.

(3) Acceptance or use by the department of an amend-
ment to a cost report shall in no way be construed as a release
of applicable civil or criminal liability.

NEW SECTION

WAC 388-96-202 Scope of audit or department
audit. (1) The department shall review the contractor's
recordkeeping and accounting practices and, where appropri-
ate, make written recommendations for improvements.

(2) The department's audit shall result in a schedule of
summarizing adjustments to the contractor's cost report. The
schedule shall show whether such adjustments eliminate
costs reported or include costs not reported. Each adjustment
listed shall include an explanation for the adjustment, the cost
report account, and the dollar amount. In accordance with
chapter 74.46 RCW, the department shall comply with the
purpose of department audits by verifying that:

(a) Supporting records are in agreement with reported
data;

(b) Only those assets, liabilities, and revenue and
expense items the department has specified as allowable have

Proposed
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been included by the contractor in computing the costs of ser-
vices provided under its contract,

(c) Allowable costs have been accurately determined and
are necessary, ordinary, and related to resident care;

~(d) Related organizations and beneficial ownerships or
interests have been correctly disclosed,

(¢) Home office or central office costs have been
reported and allocated in accordance with the provisions of
this chapter and chapter 74.46 RCW,

(f) Recipient trust funds have been properly maintained,

() Facility receivables do not include benefits or pay-
ments to which the provider is not entitled; and

(h) The contractor is otherwise in compliance with the
provisions of this chapter and chapter 74.46 RCW.

(3) In complying with the purpose of department audits
in chapter 74.46 RCW, the department may select any or all
schedules of a facility's cost report. The department shall
audit cost reports, resident trust fund accounts, and facility
receivables of each nursing facility participating in the Med-
icaid payment system as determined necessary by the depart-
ment.

(4) When determining the contractor's final settlement,
the department shall apply to reported costs adjustments wrt-
ten under subsection (2), whether used for the purpose of
establishing component rate allocations as described in chap-
ter 74.46 RCW or to ascertain contractor compliance with
subsection (2).

NEW SECTION '

WAC 388-96-218 Proposed, preliminary, and final
settlements. (1) For each component rate, the department
shall calculate a settlement at the lower of prospective pay-
ment rate or audited allowable costs, except as otherwise pro-
vided in this chapter.

(2) In the proposed settlement report, a contractor shall
compare the contractor's payment rates during a report
period, weighted by the number of resident days reported for
the period when each rate was in effect, to the contractor’s
allowable costs for the reporting period. The contractor shall
take into account all authorized shifting, retained savings,
and upper limits to rates on a cost center basis.

(a) Within one hundred twenty days after a proposed set-
tlement report is received, the department shall:

(1) Review the proposed settlement report for accuracy;
and

(ii) Either accept or reject the proposal of the contractor.
If accepted, the proposed settlement report shall become the
preliminary settlement report. If rejected, the department
shall issue, by cost center, a preliminary settlement report
fully substantiating disallowed costs, refunds, or underpay-
ments due and adjustments to the proposed preliminary set-
tlement.

(b) A contractor shall have twenty-eight days after
receipt of a preliminary settlement report to contest such
report under WAC 388-96-901 and 388-96-904. Upon expi-
ration of the twenty-eight-day period, the department shal
not review or adjust a preliminary settlement report. An
administrative review of a preliminary settlement shall be
limited to calculation of the settlement, to the application of
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settlement principles and rules, or both, and shall not encom-
pass rate or audit issues.

(3) The department shall issue a final settlement report to
the contractor after the completion of the department audit
process, including exhaustion or termination of any adminis-
trative review and appeal of audit findings or determinations
requested by the contractor, but not including judicial review
as may be available to and commenced by the contractor.

(a) The department shall prepare a final settlement by
cost center and shall fully substantiate disallowed costs,
refunds, underpayments, or adjustments to the cost report and
financial statements, reports, and schedules submitted by the
contractor. The department shall take into account all autho-
rized shifting, savings, and upper limits to rates on a cost cen-
ter basis. For the final settlement report, the department shall
compare:

(i) The payment rate the contractor was paid for the facil-
ity in question during the report period, weighted by the num-
ber of allowable resident days reported for the period each
rate was in effect to the contractor's;

(ii) Audited allowable costs for the reporting period; or
(ii1) Reported costs for the nonaudited reporting period.

(b) A contractor shall have twenty-eight days after the
receipt of a final settlement report to contest such report pur-
suant to WA C 388-96-901 and 388-96-904. Upon expiration
of the twenty-eight-day period, the department shall not
review a final settlement report. Any administrative review
of a final settlement shall be limited to calculation of the set-
tlement, the application of settlement principles and rules, or
both, and shall not encompass rate or audit issues.

(c) The department shall reopen a final settlement if it is
necessary to make adjustments based upon findings resulting
from a department audit performed pursuant to chapter 74.46
RCW as amended by section 8 of E2SHB 2935, (chapter 322,
Laws of 1998). The department may also reopen a final set-
tlement to recover an industrial insurance dividend or pre-
mium discount under RCW 51.16.035.

(4) In computing a preliminary or final settlement, a con-
tractor may shift savings and/or overpayment in the support
services cost center to cover a deficit and/or underpayment in
the direct care or therapy cost centers up to the amount of the
savings as provided in chapter 74.46 RCW as amended by
section 10 of E2SHB 2935, (chapter 322, Laws of 1998). A
contractor may not shift rate payments into any cost center,
for settlement or any other purpose, if the total rate payment
in that cost center, after shifting, would exceed the contrac-
tor’s peer group median cost plus percentage limit for that
cost center previously used by the department in establishing
that facility’s rate in that cost center following the period
being settled. The provider’s payment rate is subject to the
provisions of RCW 74.46.421,

(5) If an administrative or judicial remedy. sought by the
facility is not granted or is granted only in part after exhaus-
tion or mutual termination of all appeals, the facility shall
refund all amounts due the department within sixty days after

the date of decision or termination plus interest as payment
' on judgments from the date the review was requested pursu-

ant to WAC 388-96-901 and WAC 388-96-904 to the date the
repayment is made.
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(6) In determining whether a facility has forfeited unused
rate funds in its direct care, therapy care and support services
component rates under authority of RCW 74 .46. 3),
the following rules shall apply:

(a) Federal or state survey officials shall determine when
a facility is not in substantial compliance or is providing sub-
standard care, according to federal and state nursing facility
survey regulations;

(b) The federal or state survey officials shall determine if
a facility was out of substantial compliance, or was providing
substandard quality of care, for more than ninety days by
counting the total number of days of noncompliance or sub-
standard quality of care during the settlement period at issue,
regardless of the length of the settlement period;

(c) Correspondence from state or federal survey officials
notifying a facility of its compliance status shall be used to
determine the beginning and ending dates of any period(s) of
noncompliance; and

(d) Forfeiture shall occur if the facility was out of sub-
stantial compliance more than ninety days during the settle-
ment period. The ninety-day period need not be continuous
if the number of days of noncompliance exceed ninety days
during the settlement period. Also, forfeiture shall occur if
the nursing facility was determined to provide substandard
quality of care during the settlement period.

AMENDATORY SECTION (Amending Order 2573, filed
12/23/87)

WAC 388-96-502 Indirect and overhead costs. ((1£))

Subject to the provisions of this chapter and chapter 74.46

RCW, when a contractor provides goods or services that are

not reimbursable ((andesthis-ehapter)), any indirect or over-

head costs associated with their provision must be allocated
to such goods or services on a reasonable basis approved by
the department and must not be reported as allowable costs.

AMENDATORY SECTION (Amending WSR 97-17-040,

filed 8/14/97, effective 9/14/97)

WAC 388-96-505 Offset of miscellaneous revenues.
(1) The contractor shall reduce allowable costs whenever the
item, service, or activity covered by such costs generates rev-
enue or financial benefits (e.g., purchase discounts, refunds
of allowable costs or rebates) other than through the contrac-
tor's normal billing for care services; except, the department
shall not deduct from the allowable costs of a nonprofit facil-
ity unrestricted grants, gifts, and endowments, and interest
therefrom.

(2) The contractor shall reduce allowable costs for hold-

bed revenue in the support services. operations and prop-
erty ((s Hit i t )) rate com-

ponents only. In the ((property—eest-ares)) support services
rate component, the amount of reduction ((w+H)) shall be
determined by dividing a facility's allowable ((propesty))
housekeeping costs by total adjusted patient days and multi-
plying the result by total hold-room days. In the ((administra-
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tive-cost-area)) operations rate component, the amount of the
((bed-hrold-revenue-shelt)) reduction shall be determined by
dividing a facility's allowable ((edsinistretive)) operation
costs by total adjusted patient days and multiplying the result
by total hold-room days. In the (( i )) prop-
erty rate component, the amount of reduction {(wild)) shall be
determined by dividing allowable ((eperationat)) property
costs ((minus-dietary-andJeundry-eests)) by the total adjusted
patient days and multiplying the result by total hold-room
days.

(3) Where goods or services are sold, the amount of the
reduction shall be the actual cost relating to the item, service,

or activity. In the absence of adequate documentation of cost, -

it shall be the full amount of the revenue received. Where
financial benefits such as purchase discounts, refunds of
allowable costs or rebates are received, the amount of the
reduction shall be the amount of the discount or rebate.
Financial benefits such as purchase discounts, refunds of
allowable costs and rebates, including industrial insurance
rebates, shall be offset against allowable costs in the year the
contractor actually receives the benefits. -

(4) Only allowable costs shall be recovered under this
section. Costs allocable to activities or services not included
in nursing facility services ((6). e.g., costs of vending
machines and services specified in chapter 388-86 WAC not
included in nursing facility services((3)). are nonallowable
costs.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-525 Education and training. (1) Neces-
sary and ordinary expenses of on-the-job training and in-ser-
vice training required for employee orientation and certifica-
tion training directly related to the performance of duties
assigned will be allowable costs. Cost of training for which

the nursing facility is reimbursed outside the payment rate 18
an unallowable cost.

@ ((Qféimfy—e*peases—ef—ﬁufsiﬁg—essistfm&—&eiﬂiﬂg

able-eests:

33)) Necessary and ordinary expenses of recreational
and social activity training conducted by the contractor for
volunteers will be allowable costs. Expenses of training pro-
grams for other nonemployees will not be allowable costs.

((4))) (3) Expenses for travel, lodging, and meals asso-
ciated with education and training in the states of Idaho, Ore-
gon, and Washington and the province of British Columbia
are allowable if the expenses meet the requirements of this
chapter.

((65) (4) Except travel, lodging, and meal expenses,
education and training expenses at sites outside of the states
of Idaho, Oregon, and Washington and the province of Brit-
ish Columbia are allowable costs if the expenses meet the
requirements of this chapter.

((€6Y)) (5) Costs designated by this section as allowable
shall be subject to any applicable cost center limit established
by this chapter.
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NEW SECTION

WAC 388-96-530 What will be allowable compensa-
tion for owners, relatives, licensed administrator, assis-
tant administrator, and/or administrator in training?
Subject to any applicable cost center limit established by
chapter 74.46 RCW, total allowable compensation shall be:

(1) As provided in the employment contract, including
benefits, whether such contract is written, verbal, or inferred
from the acts of the parties; or

(2) In the absence of a contract, gross salary or wages
excluding payroll taxes and benefits made available to all
employees, e.g., health insurance.

NEW SECTION

WAC 388-96-532 Does the contractor have to main-
tain time records? (1) The contractor shall maintain time
records that are adequate for audit for owners, relatives, the
licensed administrator, assistant administrator, and/or admin-
istrator-in-training. The contractor shall include in such
records verification of the actual hours of service performed
for the nursing home and shall document compensated time
was spent in provision of necessary services actually per-
formed.

(2) If the contractor has no or inadequate time records,
the cost of compensation shall be unallowable.

AMENDATORY SECTION (Amending Order 3634, filed
9/14/93, effective 10/15/93)

WAC 388-96-535 Management agreements, manage-
ment fees, and central office services. (1) ((a-centractor

6))) The contractor shall disclose to the department the
nature and purpose of the management agreement, including
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an organizational chart showing the relationship between the
contractor, management company and all related organiza-

ions. The department may request additional information or
larification.

(2) Acceptance of a management agreement may not be
construed as a determination that all management fees or

costs are allowable in whole or in part. Management fees or

costs not disclosed or approved in conformity with chapter
74.46 RCW and this section are unallowable. When neces-
sary for the health and safety of medical care recipients, the
department may waive the sixty-day or thirty-day advance
notice requirement of RCW 74.46.280 in writing.

(3) Management fees are allowable only for necessary,
nonduplicative services that they are of the nature and magni-
tude that prudent and cost-conscious management would pay.
Costs applicable to services, facilities, supplies and employ-

ees furnished by the management company are subject to
RCW 74.46.220.

(4) Allowable fees for all general management services
of any kind referenced in this section, including corporate or
business entity management and ((besrd-of director'sfees-and
tnetuding)) management fees not allocated to specific ser-
vices, are subject to any applicable cost center limit estab-
lished (( i )) in chapter 74.46 RCW.

(( HaHagernen ee-paid the-bene

A

(5) Central office costs, owner's compensation, and other
fees or compensation, including joint facility costs, for gen-
eral administrative and management services, including
((the)) management expense not allocated to specific ser-
vices, shall be subject to any cost center limit established ((by
this-ehapter)) by chapter 74.46 RCW.

(6) Necessary travel and housing expenses of nonresi-
dent staff working at a contractor's nursing facility shall be
considered allowable costs if the visit does not exceed three
weeks.

(7) Bonuses paid to employees at a contractor's nursing
facility or management company shall be considered com-
pensation.

__ (A similarly provided-in- WAC388-96-240regard-

o
Samoaess 5 aepal a

NEW SECTION

WAC 388-96-536 Does the department limit the
llowable compensation for an owner or relative of an
iwner? (1) The department shall limit total compensation of
an owner or relative of an owner to ordinary compensation
for necessary services actually performed.

WSR 98-15-141

(a) Compensation is ordinary if it is the amount usually
paid for comparable services in a comparable facility to an
unrelated employee, and does not exceed any applicable limit
set out in chapter 74.46 RCW.

(b) A service is necessary if it is related to patient care
and would have had to be performed by another person if the
owner or relative had not done it.

(2) If the service provided would require licensed staff,
e.g., RN, then the same license standard must be met when
performed by an owner, relative or other administrative per-
sonnel.

NEW SECTION

WAC 388-96-540 Will the department allow the cost
of an administrator-in-training? (1) The department shall
not allow costs of an administrator-in-training for the purpose
of setting the operations component prospective payment rate
allocation.

(2) The department shall pay the costs of an approved
administrator-in-training program by an add-on to the current
prospective payment rate; unless, the operations cost center is
at or above the median cost limit for the facility's peer group
reduced or increased under chapter 74.46 RCW.

(3) To obtain a rate add-on, the contractor shall submit a
request for an add-on to its current prospective rate together
with necessary documentation which shall include:

(a) A copy of the department of licensing approval of the
administrator-in-training program, and

(b) A schedule indicating the commencement date,
expected termination date, salary or wage, hours, and costs of
benefits. The contractor shall notify the department, at least
thirty days in advance, of the actual termination date of the
administrator-in-training program. Upon termination of the
program, the department shall reduce the current prospective
rate by an amount corresponding to the rate add-on.

(4) If the contractor does not use the administrator-in-
training funds for the purpose for which they were granted,
the department shall immediately recoup the misspent or
unused funds.

NEW SECTION

WAC 388-96-542 Home office or central office. (1)
The department shall audit the home office or central office
whenever a nursing facility receiving such services is
audited.

(2)(a) Assets used in the provision of services by or to a
nursing facility, but not located on the premises of the nurs-
ing facility, shall not be included in net invested funds or in
the calculation of property payment for the nursing facility.

(b) The nursing facility may allocate depreciation, inter-
est expense, and operating lease expense for the home office,
central office, and other off-premises assets to the cost of the
services provided to or by the nursing facility on a reasonable
statistical basis approved by the department.

(¢) The allocated costs of (b) of this subsection may be
included in the cost of services in such cost centers where
such services and related costs are appropriately reported.
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(3) Home office or central office costs must be allocated
and reported in conformity with the department-approved
JCAD methodology as required by WAC 388-96-534.

(4) Home office or central office costs are subject to the
limitation specified in RCW 74.46.410.

AMENDATORY SECTION (Amending Order 3634, filed
9/14/93, effective 10/15/93)

WAC 388-96-580 Operating leases of office equip-
ment. (1) Rental costs of office equipment under arm's-
length operating leases shall be allowable to the extent such
costs are necessary, ordinary, and related to patient care.

((Beginning-January+1985:-6ffice))

(2) The department shall pay office equipment rental
costs ((shel-be-reimbursed)) in the ((edministration—and))
operations ((eest-eenter)) component rate allocation. Office
equipment may include items typically used in administrative
or clerical functions such as telephones, copy machines,
desks and chairs, calculators and adding machines, file cabi-

nets, typewriters, and computers. ((However—expenses—of

(3) The department shall not pay for depreciation of
leased office equipment.

AMENDATORY SECTION (Amending WSR 97-17-040,
filed 8/14/97, effective 9/14/97) :

WAC 388-96-585 Unallowable costs. (1) The depart-
ment shall not allow costs if not documented, necessary, ordi-
nary, and related to the provision of care services to autho-
rized patients. Unallowable costs listed in subsection (2) of
this section represent a partial summary of such costs, n
addition to those unallowable under chapter 74.46 RCW and
this chapter.

(2) The department shall include, but not limit, unallow-
able costs to the following:

Proposed
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€&))) Costs in excess of limits or violating principles set
forth in this chapter;

((@)) (b) Costs resulting from transactions or the appli-
cation of accounting methods circumventing ((the)) princi-
ples ((emwmmmmm&em»
set forth in this chapter;

Y: Hoabl +ces—facilities-and .

&))) (c) Bad debts. Beginning July 1, 1983, the depart-
ment shall allow bad debts of Title XIX recipients only if:

(i) The debt is related to covered services;

(ii) It arises from the recipient's required contribution
toward the cost of care;

(iii) The provider can establish reasonable collection
efforts were made;

(iv) The debt was actually uncollectible when claimed as

worthless; and ‘

(v) Sound businéss judgment established there was n
Reasonable collection efforts shall consist of at least

likelihood of recovery at any time in the future.

three documented attempts by the contractor to obtain pay-

ment((—Sueh-doeumentation-shall-demenstrate)) demonstrat-
ing that the effort devoted to ((eeHeet)) collecting the bad
debts of Title XIX recipients is ((at)) the same ((level-as-the
effort-nommaly)) devoted by the contractor to collect the bad

debts of non-Title XIX ((patients—Should-a-contractorcoleet
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eare)) recipients; ‘

((teey)) (d) Legal and consultant fees in connection with
a fair hearing against the department relating to those issues
where: . . .
(1) A final administrative decision is rendered in favor of
the department or where otherwise the determination of the
department, stands at the termination of administrative
review; or . o
"~ (11) In connection with a fair hearing, a final administra-
tive decision has not been rendered; or  © . ;

(iif) In connection with a fair hearing, related costs are
not reported as unallowable and-identified by fair hearing
docket number in the period-they- are incurred if no final
administrative decision has been rendered at the end of the
report period; or o

(iv) In connection with a fair hearing, related costs are
not reported as allowable, identified by docket number, and
prorated by the number of issues decided favorably to a con-
tractor in the period a final administrative decision is ren-
dered((-

)

(73] Proposed
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therate)).

(e) All interest costs not specifically allowed in_this
chapter or chapter 74.46 RCW:

(f) Increased costs resulting from a series of transactions
between the same parties and involving the same assets, €.g..
sale and lease back. successive sales or leases of a single
facility or piece of equipment.

AMENDATORY SECTION (Amending Order 3896, filed
9/12/95, effective 10/13/95)

WAC 388-96-704 Prospective ((reimbursement))
payment rates. (1)) The department, as provided in chap-
ter 74.46 RCW and this chapter, shall determine ((e£)),
adjust, or update prospective Medicaid payment rates for
nursing facility services provided to medical care recipients.
Each rate_subject to the principles of this chapter and chapter
74.46 RCW. represents a nursing facility's maximum com-
pensation for one resident day of care provided a medical
care recipient determined by the department to both require
and be eligible to receive nursing facility care.

(¢ ‘-:::.::: ray—also—be—assig d—an—i

AMENDATORY SECTION (Amending WSR 96-15-056,

filed 7/16/96, effective 8/16/96)

WAC 388-96-708 Reinstatement of beds previously
removed from service under chapter 70.38 RCW—Effect
on prospective payment rate. (1) After removing beds from
service (banked) under the provisions of chapter 70.38 RCW
the contractor may bring back into service beds that were pre-
viously banked.

(2) When the contractor retums to service beds banked
under the provisions of chapter 70.38 RCW, the department
will recalculate the contractor's prospective payment rate
allocations based on the ((inereased)) facility's anticipated
resident occupancy level following the increase in licensed
bed capacity.

(3) The effective date of the recalculated prospective rate
for beds returned to service:

(a) Between the first and the fifteenth of a month, shall
be the first of the month in which the banked beds returned to
service; or )

(b) Between the sixteenth and the end of a month, shall
be the first of the month following the month in which the
banked beds returned to service.

(4) The recalculated prospective payment rate shall com-
ply with all the provisions of rate setting contained in chapter
74.46 RCW or in this chapter, including all lids and maxi-

mums unless otherwise specified in this section. ((Ad))
(5) The recalculated prospective Medicaid payment

chapter)) rate shall be subject to adjustment if required by

Washington State Register, Issue 98-1S5

AMENDATORY SECTION (Amending WSR 97-17-040,
filed 8/14/97, effective 9/14/97)

WAC 388-96-709 Prospective rate revisions—
Reduction in licensed beds. (1) The department will revise a
contractor's prospective rate when the contractor reduces the
number of its licensed beds and:

(a) Notifies the department in writing thirty days before
the licensed bed reduction; and

(b) Supplies a copy of the new bed license and documen-
tation of the number of beds sold, exchanged or otherwise
placed out of service, along with the name of the contractor
that received the beds, if any; and

(c) Requests a rate revision.

(2) The revised prospective rate shall comply with all the
provisions of rate setting contained in chapter 74.46 RCW
and in this chapter, including all lids and maximums, unless
otherwise specified in this section ((end-shell-remain-in-effeet

ehapter)). . ,
(3) The revised prospective payment rate shall be effec-
tive the first of a month determined ((by-where-in-the-month
L o-offective-date-of-the-licensed-bed-reduction-oeecurs-or-the

(e)-of this-sestion)) as follows:

(@) ((3) When the contractor ((eemplied)) complies
with subsection (1)((é8);)) (b)((3)) and (c) of this section and
the effective date of the licensed bed reduction falls:

(i) Between the first and the fifteenth of the month, then
the revised prospective rate is effective the first of the monLl-'
in which the licensed bed reduction occurs; or

(ii) Between the sixteenth and the end of the month, then
the revised prospective rate is effective the first of the month
following the month in which the licensed bed reduction
ocours((:ef).

' ®) ((w;;.eﬂ-ehejeen&ae&er—ﬁﬂs—ﬁe-eemply—wi%h—‘sub.see-

orail o Medioaid :
11995 threugh-June-30;-+998;)) The department shall revise
a nursing facility's prospective rate to reflect a reduction in
licensed beds as follows:

((€0))) () The department shall use the reduced total
number of licensed beds to determine occupancy used to cal-
culate the ((russing-services—food administrative-and-opera-
tienal)) direct care, therapy care, support services and opera-
tions rate component((s-per-W-AC-388-96-H9)) allocations.
If actual occupancy from the ((3994)) rate base cost report
((wes)) is: ,

(@) (A) At or over ((mimety)) eighty-five percent
before the reduction and remains at or above ((nirety))
eighty-five percent, there will be no change to the compo-
nent((s)) allocations;

((@D)) B) Less than ((ninety)) ecighty-five perce
before the reduction and changes to at or above ((ninety
eighty-five percent, then recompute the components using

RCW 74.46.421.

Proposed
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((@iD)) (C) Less than ((mirety)) eighty-five percent
'before the reduction and remains below ((ninety)) eighty-five

percent, then recompute the components using the change in
resident days from the ((994)) rate base cost report resulting

from the reduced number of licensed beds used to calculate

the ((ninety)) eighty-five percent.

((@Y)) (i) To determine occupancy used to calculate the
property and return on investment (ROI) ((eempenents—per
WAC-388-96-719)) rate component allocations, the depart-
ment shall use the facility's anticipated resident occupancy
level subsequent to the decrease in licensed bed capacity as
long as the occupancy for the reduced number of beds is at or
above ((ninety)) eighty-five percent((—Subject-to-the-provi-
M&M&ﬂdﬁhﬂp&w)) and
in no case shall the department use less than ((rinety)) eighty-
five percent occupancy of the facility's reduced licensed bed
capacity.

AMENDATORY SECTION (Amending Order 3896, filed
9/12/95, effective 10/13/95)

WAC 388-96-710 Prospective ((reimbursement))
payment rate for new contractors. (1) The department shall
establish an initial prospective Medicaid payment rate for a
new contractor as defined under WAC 388-96-026 ((H)¢e)-er

éb))) w1th1n 51xty days followmg ((reeerpt—byh%he-éepaﬁfﬂem
92-6})) the new contractor s applrcatlon and approval for a
license to operate the facility under chapter 18.51 RCW. The
rate shall take effect as of the effective date of the contract,
except as provided in this section, and shall comply with all
the provisions of rate setting contained in chapter 74.46 RCW
and in this chapter, including all lids and maximums set forth.

(2) Except for quarterly updates per chapter 74.46 RCW
as amended by E2SHRB 2935 (section 24 (7)(c), chapter 322,

Laws of 1998). the rate established for a new contractor as
defined in WAC 388-96-026 (1)(a) or (b) shall remain in
effect for the nursing facility until the rate can be reset effec-
tive July 1 using the first cost report for that facility under the
new contractor's operation containing at least six months'
data from the prior calendar year, regardless of whether
reported costs for facilities operated by other contractors for
the prior calendar year in question will be used to cost rebase
their July 1 rates. The new contractor's rate thereafter shall be

cost rebased only as provided in this ((s&bsee&eﬂ—enl-y—eﬂee
)) chap-

ter and chapter 74.46 RCW.

(@) (3) To set the initial prospective Medicaid pay-
ment rate for a new contractor as defined in WAC 388-96-
026 (1)(a) and (b), the department shall:

(a) Determine whether the new contractor nursing facil-
ity belongs to the metropolitan statistical area (MSA) peer
group or the non-MSA peer group using the latest informa-
tion received from the office of management and budget or
the appropriate federal agency;

(b) Select all nursing facilities from the department's
records of all the current Medicaid nursing facilities in the
new contractor's peer group with the same bed capacity plus
or minus ten beds. If the selection does not result in at least
seven facilities, then the department will increase the bed

WSR 98-15-141

capacity by plus or minus five bed increments until a sample
of at least seven nursing facilities is obtained,;

(c) Based on the information for the nursing facilities
selected under subsection ((€2))) (3)(b) of this section and
available to the department on the day the new contractor
began participating in the Medicaid payment rate system at
the facility, rank from the highest to the lowest the compo-
nent ((rates—in-nursing—services—food—administrative)) rate
allocation in direct care, therapy care, support services, and
((eperetional)) operations cost centers and based on this rank-
ing:

(i) Determine the middle of the ranking and then identify
the rate immediately above the median for each cost center
identified in subsection ((€2))) (3)(c) of this section. The rate
immediately above the median will be known as the "selected
rate" for each cost center; ((erd))

(i1) Set the new contractor's nursing facility component
((retes)) rate allocation for ((eaeh-eest—een%er—téen&f-red—m
subseetion-{2)(e3)) therapy care, support services, and opera-
tions at the ((Jowerof)) the "selected rate" ((er-the-budget
rate)); ((and))

(ii1) Set the direct care rate using data from the direct
care "selected" rate facility identified in (c} of this subsection
as follows:

(A) The cost per case mix unit shall be the rate base
allowable case mixed direct care cost per patient day for the
direct care "selected"” rate facility, whether or not that facility
is held harmless under WAC 388-96-728 and 388-96-729,

divided by the facility average case mix index per WAC 388-
96-741.
(B) The cost per case mix unit_determined under

(S)(ii)(A) of this subsection shall be multiplied by the Med-
icaid average case mix index per WAC 388-96-740. The

product shall be the new contractors direct care rate under
case mix; and

(C) The department shall not apply chapter 74.46 RCW
as amended by E2SHB 2935 (section 25 (5)(k), chapter 322,
Laws of 1998) to any direct care rate established under sub-
section (5)(e) or (f) of this section. A new contractor whose
direct care rate was established under subsection (5)(c) or (£
of this section is not eligible to be paid by a "hold harmless”
rate as determined under chapter 74,46 RCW as amended by
E2SHB 2935 (section 25 (5)(k), chapter 322, Laws of 1998);

(iv) Set the property rate in accordance with the provi-
sions of this chapter and chapter 74.46 RCW; and

((6%Y)) (v) Set the return on investment rate in accor-
dance with the provisions of this chapter and chapter 74.46
RCW. In computing the financing allowance, the department

shall use for ((theﬂafsmg-semees—feed—aémmﬂm))
direct care. therapy care, support services and ((eperatioral))

operations cost centers the rates set pursuant to subsection
(&) 3)(©)(1) ((ard)), (i1) and (iii) of this section.

(d) Any subsequent revisions to the rate component((s))
allocations of the sample members will not impact a "selected
rate" component allocation of the initial prospective rate
established for the new contractor under thls subsectlon((-

" "o
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tor)).
((3))) (4) For the WAC 388-96-026 (1)(a) or (b) new

Washington State Register, Issue 98-15

tial rate under subsection (3)(b) of this section. There will be
no change to the property rate. The financing allowance will

be revised. The contractor's July 1. 1999, rate will be rebased

contractor, the department shall establish ((rates)) rate com-
ponent allocations for:

(a) ((Nmsmg—sefmes—%ed—admmw&&&we)) Direct
care, therapy care, support services and ((epem&ena-l-)) oper-
ations cost centers based on the "selected rates" as deter-
mined under subsection ((€23)) (3)(c) of this section that are
in effect on the date the new contractor began participating in
the program; and

(b) Property in accordance with the provisions of this
chapter and chapter 74.46 RCW using for the new contractor
as defined under:

(1) WAC 388-96-026 (1)(a), information from the certif-
icate of need; or

(i1) WAC 388-96-026 (1)(b), information provided by
the new contractor within ten days of the date the department
requests the information in writing. If the contractor as
defined under WAC 388-96-026 (1)(b), has not provided the
requested information within ten days of the date requested,
then the property rate will be zero. The property rate will
remain zero until the information is received.

(c) Return on investment rate in accordance with the pro-
visions of this chapter and chapter 74.46 RCW using the
"selected rates" established under subsection ((23)) (3)(c) of
this section that are in effect on the date the new contractor
began participating in the program, to compute the working
capital provision and variable retum for the new contractor as
defined under:

(1) WAC 388-96-026 (1)(a), information from the certif-
icate of need; or

(i1) WAC 388-96-026 (1)(b), information provided by
the new contractor within ten days of the date the department
requests the information in writing. If the contractor as
defined under WAC 388-96-026 (1)(b), has not provided the
requested information within ten days of the date requested,
then the net book value of allowable assets will be zero. The
financing allowance rate component will remain zero until
the information is received.

((¢4))) (5) The initial prospective payment rate for a new
contractor as defined under WAC 388-96-026 (1)(a) or (b)
shall be established under subsections (3) and (4) of this sec-
tion. If the WAC 388-96-026 (1)(a) or (b) contractor's initial
rate:

(a) Was set before January 1, 1997, and the contractor
does not have six months or greater of cost report data for
1996, the October 1. 1998, rate will be set using the contrac-
tor's 1997 cost report. Its July 1. 1999, and July 1, 2000, rates
will not be cost rebased;

(b) Was set between January 1, 1997, and June 30, 1997
the October 1, 1998, rate will be set using the contractor's
1997 cost report. Its July 1, 1999, and July 1, 2000, rates will
not be cost rebased:

(c) Was set between July 1, 1997 and June 30, 1998, the

October 1. 1998 rate will be the revised initial sample based
rate using October |, 1998, rate data for direct care_therapy

using 1998 cost report data. Its July 1., 2000, rate will not be
cost rebased;

(d) Was set between July 1. 1998, and September 30,
1998. the October 1. 1998, rate will be the revised initial sam-
ple based rate using October 1. 1998, rate data for direct care,
therapy care. support services, and operations, and following
the steps identified in subsection (3)(c)(i) and (ii) of this sec-
tion. There will be no change to the facilities identified in the
initial rate under subsection (3)(b) of this section. There will
be no change to the property rate. The financing allowance
will be revised. The July 1, 1999, rate will be revised in the
same manner using July 1, 1999, rate data. The July 1. 2000,
rate will be rebased using 1999 cost report data;

(e) Is set between October 1. 1998, and June 30, 1999,

the initial rate is set in accordance with subsections (3) and
(4) of this section. The July 1. 1999, rate will be the revised
initial sample based rate using July 1. 1999, rate data for
direct care. therapy care. support services, and operations

and following the steps identified in subsection (3)(c)(1) and
(1) of this section. There will be no change to the facilities
identified in the initial rate under subsection_(3)(b) of this
section. There will be no change to the property rate. The
financing allowance will be revised. The July 1, 2000, rate
will be rebased using 1999 cost report data; or

(f) Is set between July 1. 1999, and June 30, 2000, the
initial rate is set in accordance with subsections (3) and (4) of
this section. The July 1. 2000. rate will be the revised initial
sample based rate using July 1. 2000, rate data for direct care
therapy care, support services, and operations, and following
the steps identified in subsection (3)(c)(i) and (ii) of this sec-
tion. There will be no change to the facilities identified in the
initial rate under subsection (3)(b) of this section. There will

be no change to the property rate. The financing allowance
will be revised.

(6) For the WAC 388-96-026 (1)(c) new contractor, the
initial prospective ((resnbursement)) payment rate ((fere
nrew-contractor-as-defined-under WA G 388-96-026-(1)e)))
shall be the last prospective ((reimbursernent)) payment rate
((peid-b¥)) the department paid to the Medicaid contractor
operating the nursing facility immediately prior to the effec-
tive date of the new Medicaid contract or assignment. If the
WAC 388-96-026 (1)(c) contractor's initial rate:

(a) Was set before January 1, ((3995)) 1997, and the new
contractor does not have a cost report containing at least six
months' data from 1996, its ((Fuly—13995)) October 1. 1998
rate will be set by using twelve months of cost report data
derived from the old contractor's data and the new contrac-
tor's data for the ((3994)) 1996 cost report year and its July 1,
({(#996)) 1999, and July 1, ((399%)) 2000, rates will not be
cost rebased;

(b) Was set between January 1, ((4995)) 1997. and
((Fune-30; 1995 +tsFuly1-1593)) September 30, 1998, its

October 1, 1998, rate will be set by using the old contractor's

care, support services, and operations, and following the
steps identified in subsection (3)(c)(i) and (ii) of this section.

There will be no change to the facilities identified in the ini-
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(c) Is set on or after ((Faly114995)) October 1, 1998, its
July 1, ((¥996)) 1999, and July 1, ((395%)) 2000, rates will
not be cost rebased.

((65))) (1) A prospective payment rate set for ((8)) all
new contractors shall be subject to adjustments for economic

((tends)) trends and conditions as authorized and provided in’

this chapter and in chapter 74.46 RCW. For the WAC 388-
06-026 (1)(a) or (b) new contractor, to adjust the October 1,

1998, payment rate for economic trends and conditions, the
department shall apply a 2.96 percent inflation factor to direct
care, therapy care, support services, and operations rate com-
ponents.

)) (8) For a WAC 388-

96-026 (1)(a)(b) or (¢), the Medicaid case mix index and
facilitv average case mix index shall be determined in accor-
dance with this chapter and chapter 74.46 RCW.

AMENDATORY SECTfON (Amending Order 3896, filed
9/12/95, effective 10/13/95)

WAC 388-96-713 Rate determination. (1) Each nurs-
ing facility's Medicaid payment rate for services provided to
medical care recipients will be determined, adjusted and

updated prospectively as provided in this chapter and in

chapter 74.46 RCW ((te—be—effeeme—luly—l—ef—l-99§—l-9-96-

aeeeuﬂ-t—pfegf&m-eh&ﬁges))

(2) If the contractor part101pated in the program for less
than six months of the prior calendar year, its rates will be
determined by procedures set forth in WAC 388-96-710.

Q) ((Beginning-with-retes-effective-July 1:19845)) Con-
tractors submitting correct and complete cost reports by
March 3 1st, shall be notified of their rates by July 1st, unless
circumstances beyond the control of the department interfere.

NEW SECTION

WAC 388-96-723 How often will the department
compare the state-wide weighted average payment rate
for all nursing facilities with the state-wide weighted
average payment rate identified in the Biennial Appropri-
ations Act? (1) On a monthly basis, the department will com-
pare the state-wide weighted average payment rate for all
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nursing facilities with the state-wide weighted average pay-
ment rate identified in the Biennial Appropriations Act. To
determine the state-wide weighted average payment rate, the
department shall use total billed Medicaid days and total
billed Medicaid dollars.

(2) Under RCW 74.46.421, the department must imple-
ment a reduction in all nursing facilities' component rates any
time its comparison indicates that the state-wide weighted
average payment rate for all nursing facilities:

(a) Exceeds the state-wide weighted average payment
rate identified in the Biennial Appropriations Act; or

(b) Is likely to exceed the state-wide weighted average
payment rate identified in the Biennial Appropriations Act.

NEW SECTION

WAC 388-96-724 How much advance notice will a
nursing facility receive of a rate reduction? (1) The depart-
ment will notify the nursing facility at least twenty-eight cal-
endar days in advance of the effective date of a reduction
taken under RCW 74.46 421.

(2) The rate reduction taken under RCW 74.46.421 will
be effective the first day of the month following the twenty-
eight calendar day advance notice.

NEW SECTION

WAC 388-96-725 After the rate reductions when will
anursing facility's rates return to their previous level? (1)
The rate reductions to all nursing facilities' component rates
taken in accordance with RCW 74.46.42]1 will not be
reversed.

(2) If after a reduction a nursing facility is eligible to
receive an increase in a component rate for, some unrelated
change, e.g., a change in the Medicaid case mix index causes
the direct care rate to increase, it may do so. However, the
department must apply the increase to the rate reduced by
application of RCW 74.46.421.

(3) Reductions made under RCW 74.46.421 are cumula-
tive. When a monthly comparison indicates that the state-
wide weighted average payment rate for all nursing facilities
will exceed or exceeds the state-wide weighted average pay-
ment rate identified in the Biennial Appropriations Act, under
RCW 74.46.421, the department must reduce the component
rates for all nursing facilities without reversing any previous
reductions or forgoing any future reductions.

NEW SECTION

WAC 388-96-726 If a nursing facility's component
rates are below the state-wide weighted average payment
rate identified in the Biennial Appropriations Act, will
the department reduce the facility's component rates
when it makes a rate reduction under RCW 74.46.421?
(1) Irrespective of whether an individual nursing facility's
component rates are below the state-wide weighted average
payment rate identified in the Biennial Appropriations Act,
the department must reduce the nursing facility's component
rates as required under RCW 74 46,421,
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(2) The department shall not exempt any nursing facility
from a component rates reduction required by RCW
74.46.421 for any circumstance, e.g., billed Medicaid days,
under-spending of the biennial appropriation for nursing
facility rates, etc.

NEW SECTION

WAC 388-96-728 How will the nursing facility's
"hold harmless" direct care rate be determined? For
October 1, 1998, through June 30, 2000, under chapter 74.46
RCW as amended by E2SHB 2935 (section 25 (5)(k), chapter
322, Laws of 1998), the "hold harmless" direct care rate is the
nursing facility's nursing service component rate in effect on
June 30, 1998, adjusted as follows:

(1) Subtract allowable therapy costs from the cost report
year used to set the facility's June 30, 1998, nursing services
rate; and

(2) Add all exceptional care offsets made to reported
costs from the cost report year used to set the June 30, 1998,
rate.

The department shall adjust the therapy costs and excep-
tional care offsets for economic trends and conditions used to
set the facility’s June 30, 1998, rate.

NEW SECTION

WAC 388-96-729 When will the department use the
"hold harmless rate' to pay for direct care services? For
October 1, 1998, through June 30, 2000, under section 25
(5)(k), chapter 322, Laws of 1998, the department will use
the higher of the "hold harmless” direct care rate determined
under WAC 388-96-728 or the direct care rate determined in
accordance with chapter 74.46 RCW as amended by E2SHB
2935 (section 25(1) through (5)(g), chapter 322, Laws of
1998), to pay for direct care services.

NEW SECTION

WAC 388-96-738 What default case mix group and
weight must the department use for case mix grouping
when there is no minimum data set resident assessment
for a nursing facility resident? (1) When a resident:

(a) Dies before the facility completes the resident's initial
assessment, the department must assign the assessment to the
special care case mix group - SSB. The department must use
the case mix weight assigned to the special care case mix
group -SSB;

(b) Is discharged to an acute care facility before the nurs-
ing facility completes the resident's initial assessment, the
department must assign the assessment to the special care
case mix group - SSB. The department must use the case mix
weight assigned to the special care case mix group - SSB; or

(c) Is discharged for a reason other than those noted
above before the facility completes the resident's initial
assessment, the department must assign the assessment to the
case mix group BC1 with a case mix weight of 1.000.

(2) If the resident assessment is untimely as defined in
chapter 74.46 RCW as amended by E2SHB 2935 (section 24,
chapter 322, Laws of 1998) and as defined by federal regula-

Proposed

Washington State Register, Issue 98-15

tions, then the department must assign the case to the default
case mix group of BC1 which has a case mix weight of 1.000.

(3) If there 1s no resident assessment for the first fourteen
days of a resident's stay, then the department must assign the
case to the default case mix group BC1 with a case mix
weight of 1.000.

NEW SECTION

WAC 388-96-739 How will the department deter-
mine which resident assessments are Medicaid resident
assessments? The department must identify a Medicaid resi-
dent assessment through the review of the minimum data set
(MDS) payer source code. If the nursing facility codes the
payer source as "Medicaid per diem," regardless of whether
any other payer source codes are checked, then the depart-
ment will count the case as a Medicaid resident assessment.

NEW SECTION

WAC 388-96-740 What will the department use as
the Medicaid case mix index when a facility does not meet
the ninety percent minimum data set (MDS) threshold as
identified in chapter 74.46 RCW as amended by E2SHB
2935 (section 24, chapter 322, Laws of 1998)? (1) If the
nursing facility is newly Medicaid certified after the quarter
which will serve as the basis for the Medicaid case mix index,
then the department must use the industry average Medicaid
case mixX index for the quarter specified in E2SHB 2935 (sec-
tion 24 (7)(c)) as the facility's Medicaid average case mix
index.

(2) If the nursing facility does not meet the ninety per-
cent MDS threshold for any other reason, then the department
must use the facility's prior quarterly Medicaid case mix
index less five percent as the Medicaid case mix index.

(3) For October 1, 1998, through December 31, 1998,
when the nursing facility's MDS data for April 1, 1998,
through June 30, 1998, used to determine the nursing facil-
ity's direct care rate does not meet the ninety percent MDS
threshold for any other reason, the department shall use the
nursing facility's prior quarterly Medicaid case mix index as
the Medicaid case mix index.

NEW SECTION

WAC 388-96-741 When the nursing facility does not
have facility average case mix indexes for the four quar-
ters specified in chapter 74.46 RCW as amended by
E2SHB 2935 (section 24 (7)(b), chapter 322, Laws of
1998) for determining the cost per case mix unit, what will
the department use to determine the nursing facility's
cost per case mix unit? If the nursing facility:

(1) Is newly Medicaid certified after the four quarters
specified in chapter 74.46 RCW as amended by E2SHB 2935
(section 24 (7)(b)), then the department must use the industry
average case mix index for those four quarters as the facility's
average case mix index.

(2) Existed during at least one of the four quarters and
met the ninety percent threshold for at least one of the four
quarters specified in chapter 74.46 RCW as amended by
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E2SHB 2935 (section 24 (7)(b)), then the department must
use the facility's average case mix index for the quarter that
the facility met the ninety percent threshold.

(3) Existed during at least one of the four quarters and
did not meet the ninety percent threshold for any of the four
quarters, then the department must use the industry average
case mix index as the facility's average case mix index.

NEW SECTION

WAC 388-96-742 When will the department use
licensed beds to compute the ninety percent minimum
data set (MDS) threshold rather than a nursing facility's
quarterly average census? The department will use the
number of licensed beds to compute the ninety percent
threshold of MDS data when:

(1) The reported census as a result of data entry errors
exceeds the number of current licensed beds; or

(2) There is a significant discrepancy between the
reported census and the number of current licensed beds. If
the census is fifty percent of the number of licensed beds, a
significant discrepancy exists.

NEW SECTION

- WAC 388-96-744 How will the department set the
therapy care rate and determine the median cost limit per
unit of therapy? (1) For a nursing facility that does not
report units of therapy for the applicable cost report year, the
department will set its nursing facility therapy care rate at
$0.00 until units of therapy are submitted.

(2) After the nursing facility reports its units of therapy,
the department will pay the nursing facility a rate beginning
the effective date of the rate year, e.g., July 1.

(3) In a rebase year the nursing facility's units of therapy
must be reported in the cost report used to rebase the rate. If
reported later than the cost report due date, the department
shall exclude the nursing facility's therapy costs from the
array of costs use to set the median cost limit per unit of ther-

apy.

NEW SECTION

WAC 388-96-746 How much therapy consultant
expense for each therapy type will the department allow
to be added to the total allowable one-on-one therapy
expense? (1) The department will multiply the actual patient
days when greater than eighty-five percent or patient days at
eighty-five percent occupancy by both:

(a) A nursing facility's adjusted therapy consulting costs
per patient day; and

(b) The median adjusted therapy consulting cost plus ten
percent.

The lesser of (a) or (b) of this subsection will be reason-
able therapy consulting costs that the department shall add to
the total allowable one-on-one therapy expense used to calcu-
late the therapy care rate.

(2) To determine the median adjusted therapy consulting
cost per type of therapy, the department shall:
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(a) Divide Medicaid nursing facilities in the state into
two peer groups:

(i) Those facilities located within a metropolitan statisti-
cal area; and

(i) Those not located in a metropolitan statistical area.
Metropolitan statistical areas and nonmetropolitan statistical
areas shall be as determined by the United States Office of
Management and Budget or other applicable federal office.

(b) Array the facilities in each peer group from highest to
lowest based on their therapy consulting cost per patient day
for each type of therapy.

(c) Determine the median total cost for therapy consult-
ing per patient day costs by MSA and non-MSA peer group
and add ten percent to that median cost.

NEW SECTION

WAC 388-96-747 Constructed, remodeled or
expanded facilities. (1) When a facility is constructed,
remodeled, or expanded after obtaining a certificate of need
or exemption from the requirements for certificate of need for
the replacement of existing nursing home beds pursuant to
RCW 70.38.115 (13)(a), the department shall determine
actual and allocated allowable land cost and building con-
struction cost. Payment for such allowable costs, determined
pursuant to the provisions of this chapter, shall not exceed the
maximums set forth in this subsection and in subsections (2)
and (7) of this section. The department shall determine con-
struction class and types through examination of building
plans submitted to the department and/or on-site inspections.
The department shall use definitions and criteria contained in
the Marshall and Swift Valuation Service published by the
Marshall and Swift Publication Company. Buildings of
excellent quality construction shall be considered to be of
good quality, without adjustment, for the purpose of applying
these maximums.

(2) Construction costs shall be final labor, material, and
service costs to the owner or owners and shall include:

(a) Architect's fees;

(b) Engineers' fees (including plans, plan check and
building permit, and survey to establish building lines and
grades);

(c) Interest on building funds during period of construc-
tion and processing fee or service charge;

(d) Sales tax on labor and materials;

(e) Site preparation (including excavation for foundation
and backfill),

(f) Utilities from structure to lot line;

(g) Contractors' overhead and profit (including job
supervision, workmen's compensation, fire and liability
insurance, unemployment insurance, etc.);

(h) Allocations of costs which increase the net book
value of the project for purposes of Medicaid payment;

(1) Other items included by the Marshall and Swift Valu-
ation Service when deriving the calculator method costs.

(3) The department shall allow such construction costs,
at the lower of actual costs or the maximums derived from the
sum of the basic construction cost limit plus the common use
area limit which corresponds to the type, class and number of
total nursing home beds for the new construction, remodel or
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expansion. The maximum limits shall be calculated using the
most current cost criteria contained in the Marshall and Swift
Valuation Service and shall be adjusted forward to the mid-
point date between award of the construction contract and
completion of construction.

(4) When some or all of a nursing facility's common-use
areas are situated in a basement, the department shall exclude
some or all of the per-bed allowance for common-use areas to
derive the construction cost lid for the facility. The amount
excluded will be equal to the ratio of basement common-use
areas to all common-use areas in the facility times the com-
mon-use area limits determined in accordance with subsec-
tion (3) of this section. In lieu of the excluded amount, the
department shall add an amount calculated using the calcula-
tor method guidelines for basements in nursing homes pub-
lished in the Marshall and Swift Valuation Service.

(5) Subject to provisions regarding allowable land con-
tained in this chapter, allowable costs for land shall be the
lesser of:

(a) Actual cost per square foot, including allocations;

(b) The average per square foot land value of the ten
nearest urban or rural nursing facilities at the time of pur-
chase of the land in question. The average land value sample
shall reflect either all urban or all rural facilities depending
upon the classification of urban or rural for the facility in
question. The values used to derive the average shall be the
assessed land values which have been calculated for the pur-
pose of county tax assessments; or

(c) Land value for new or replacement building construc-
tion or substantial building additions requiring the acquisition
of land that commenced to operate on or after July 1, 1997,
determined in accordance with RCW 74.46.360 (2) and (3).

(6) If allowable costs for construction or land are deter-
mined to be less than actual costs pursuant to subsections (1)
and (7) of this section, the department may increase the
amount if the owner or contractor is able to show unusual or
unique circumstances having substantially impacted the costs
of construction or land. Actual costs shall be allowed to the
extent they resulted from such circumstances up to a maxi-
mum of ten percent above levels determined under subsec-
tions (3), (4), and (5) of this section for construction or land.
An adjustment under this subsection shall be granted only if
requested by the contractor. The contractor shall submit doc-
umentation of the unusual circumstances and an analysis of
their financial impact with the request.

(7) If a capitalized addition or retirement of an asset will
result in an increased licensed bed capacity during the calen-
dar year following the capitalized addition or replacement,
the department shall use the facility's anticipated resident
occupancy level subsequent to the increase in licensed bed
capacity as long as the occupancy for the increased number of
beds is at or above eighty-five percent. Subject to the provi-
sions of this chapter and chapter 74.46 RCW, in no case shall
the department use less than eighty-five percent occupancy of
the facility's increased licensed bed capacity. If a capitalized
addition, replacement, or retirement results in a decreased
licensed bed capacity, WAC 388-96-709 will apply.
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AMENDATORY SECTION (Amending Order 3634, filed
9/14/93, effective 10/15/93)

WAC 388-96-757 ((Reimbursement)) Pavment for
veterans' homes. (( t £ st

¢ this-chapter.roi :

developed-by—the-department:)) Payment rates to nursing
facilities operated by the state of Washington, department of
veterans' affairs shall be determined in accordance with chap-
ter 74.46 RCW and this chapter as for all other facilities.
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AMENDATORY SECTION (Amending Order 3185, filed

'5/3 1/91, effective 7/1/91)

WAC 388-96-760 Upper limits to ((reimbursement))
the payment rate. The average ((reimbursement)) rate for

the cost report year shall not exceed the contractor's average:

customary charges to the general public for the services cov-
ered by the rate for the same time period((-exeept-that)). The
department will pay public facilities rendering such services
free of charge or at a nominal charge ((wi-be-reimbursed))
according to the methods and standards set out in this chap-

. ter. The contractor shall provide as part of the annual cost

report a statement of the average charges for the cost report
year for services covered by the payment rate and supporting
computations and documentation. The contractor shall imme-
diately inform the department if its ((retrbursement)) pay-
ment rate does exceed customary charges for comparable ser-
vices. If necessary, the department will adjust the payment
rate ((will-be-adjusted)) in accordance with (WAC388-96-
769)) chapter 74.46 RCW _as amended by section 31 of

E2SHB 2935, chapter 322, Laws of 1998,

AMENDATORY SECTION (Amending WSR 97-17-040,
filed 8/14/97, effective 9/14/97)

WAC 388-96-776 Add-ons to the ((prespeetive)) pay-
ment rate—Capital improvements. (1) The department
shall grant an add-on to a ((prespeetive)) payment rate for
any capitalized additions or replacements made as a condi-
tion for licensure or certification; provided, the net rate effect
is ten cents per patient day or greater.

(2) The department shall grant an add-on to a prospective
rate for capitalized improvements done under ((REW
F4-46-465)) chapter 74.46 RCW as amended by E2SHB 2935
(section 19(12), chapter 322, Laws of 1998); provided, the
legislature specifically appropriates funds for capital
improvements for the biennium in which the request is made
and the net rate effect is ten cents per patient day or greater.
Physical plant capital improvements include, but are not lim-
ited to, capitalized additions, replacements or renovations
made as a result of an approved certificate of need or exemp-
tion from the requirements for certificate of need for the
replacement of existing nursing ((hefse)) facility beds pursu-
ant to RCW 70.38.115 (13)(a) or capitalized additions or ren-
ovations for the removal of physical plant waivers.

(3) Rate add-ons granted pursuant to subsection (1)((3))
or (2) ((e=+6Y)) of this section shall be limited in total
amount each fiscal year to the total current legislative appro-
priation, if any, specifically made to fund the Medicaid share
of such rate add-ons for the fiscal year. Rate add-ons are sub-
ject to the provisions of RCW 74.46.421.

(4) When physical plant improvements made under sub-
section (1) or (2) of this section are completed in phases, the
department shall not grant a rate add-on for any addition,
replacement or improvement until each phase is completed
and fully utilized for which it was intended. The department
shall limit rate add-on to only the actual cost of the deprecia-
ble tangible assets meeting the criteria of ((WAGC-388-96-
557)) RCW 74.46.330 and as applicable to that specific com-
pleted and fully utilized phase.

WSR 98-15-141

(5) When the construction class of any portion of a
newly constructed building will improve as the result of any
addition, replacement or improvement occurring in a later,
but not yet completed and fully utilized phase of the project,
the most appropriate construction class, as applicable to that
completed and fully utilized phase, will be assigned for pur-
poses of calculating the rate add-on. The department shall not
revise the rate add-on retroactively after completion of the
portion of the project that provides the improved construction
class. Rather, the department shall calculate a new rate add-
on when the improved construction class phase is completed
and fully utilized and the rate add-on will be effective in
accordance with subsection (9) of this section using the date
the class was improved.

(6) The department shall not add on construction fees as
defined in WAC ((388-96-745(6))) 388-96-747 and other
capitalized allowable fees and costs as related to the comple-
tion of all phases of the project to the rate until all phases of
the entire project are completed and fully utilized for the pur-
pose it was made. At that time, the department shall add on
these fees and costs to the rate, effective no earlier than the
earliest date a rate add-on was established specifically for any
phase of this project. If the fees and costs are incurred in a
later phase of the project, the add-on to the rate will be effec-
tive on the same date as the rate add-on for the actual cost of
the tangible assets for that phase.

(7) The contractor requesting an adjustment under sub-
section (1) or (2) shall submit a written request to the office
of rates management separate from all other requests and
inquiries of the department, e.g., WAC 388-96-904 (1) and
(5). A complete written request shall include the following:

(a) A copy of documentation requiring completion of the
addition or replacements to maintain licensure or certification
for adjustments requested under subsection (1) of this sec-
tion;

(b) A copy of the new bed license, whether the number
of licensed beds increases or decreases, if applicable;

(c) All documentation, e.g., copies of paid invoices
showing actual final cost of assets and/or service, e.g., labor
purchased as part of the capitalized addition or replacements;

(d) Certification showing the completion date of the cap-
italized additions or replacements and the date the assets
were placed in service per ((WAC388-96-559(23)) RCW
74.46.360;

(e) A properly completed depreciation schedule for the
capitalized additions or replacement as provided in this chap-
ter;

(f) A written justification for granting the rate increase;
and

(g) For capitalized additions or replacements requiring
certificate of need approval, a copy of the approval and
description of the project.

(8) The department's criteria used to evaluate the request
may include, but is not limited to:

(a) The remaining functional life of the facility and the
length of time since the facility's last significant improve-
ment;

(b) The amount and scope of the renovation or remodel
to the facility and whether the facility will be better able to
serve the needs of its residents;
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(c) Whether the improvement improves the quality of
living conditions of the residents;

(d) Whether the improvement might eliminate life
safety, building code, or construction standard waivers;

(e) Prior survey results; and

(f) A review of the copy of the approval and description
of the project.

(9) The department shall not grant a rate add-on effective
earlier than sixty days prior to the receipt of the initial written
request by the office of rates management and not earlier than
the date the physical plant improvements are completed and
fully utilized. The department shall grant arate add-on for an
approved request as follows:

(2) If the physical plant improvements are completed and
fully utilized during the period from the first day to the fif-
teenth day of the month, then the rate will be effective on the
first day of that month; or

(b) If the physical plant improvements are completed and
fully utilized during the period from the sixteenth day and the
last day of the month, the rate will be effective on the first day
of the following month.

(10) If the initial written request is incomplete, the
department will notify the contractor of the documentation
and information required. The contractor shall submit the
requested information within fifteen calendar days from the
date the contractor receives the notice to provide the informa-
tion. If the contractor fails to complete the add-on request by
providing all the requested documentation and information
within the fifteen calendar days from the date of receipt of
notification, the department shall deny the request for failure
to complete.

(11) X, after the denial for failure to complete, the con-
tractor submits a written request for the same project, the date
of receipt for the purpose of applying subsection (9) of this
section will depend upon whether the subsequent request for
the same project is complete, i.e., the department does not
have to request additional documentation and information in
order to make a determination. If a subsequent request for
funding of the same project is:

(a) Complete, then the date of the first request may be
used when applying subsection (9) of this section; or

(b) Incomplete, then the date of the subsequent request
must be used when applying subsection (9) of this section
even though the physical plant improvements may be com-
pleted and fully utilized prior to that date.

(12) The department shall respond, in writing, not later
than sixty calendar days after receipt of a complete request.

(13) If the contractor does not use the funds for the pur-
pose for which they were granted, the department shall
immediately recoup the misspent or unused funds.

(14) When any physical plant improvements made under
subsection (1) or (2) of this section results in a change in
licensed beds, any rate add-on granted will be subject to the
provisions regarding the number of licensed beds, patient
days, occupancy, etc., included in this chapter and chapter
74.46 RCW.

(15) All rate components to fund the Medicaid share of
nursing facility new construction or refurbishing projects
costing in excess of one million two hundred thousand dol-
lars, or projects requiring state or federal certificate of need

Proposed

Washington State Register, Issue 98-15

approval, shall be based upon a minimum facility occupancy
of elghty five percent for the ((aursingservieesfood admin-

5 )) direct care, therapy care, support ser-
vices, operations and property cost centers, and the return on
investment (ROI) rate component, during the initial rate
period in which the adjustment is granted. These same com-
ponent rates shall be based upon a minimum facility occu-

pancy of ((minety)) eighty-five percent for all rate periods
after the initial rate period.

(16) ((L?—e—;ete—edd—en—gmated—uﬁder—ﬂwaﬁﬂaeﬂ&eﬂdaﬁ

eifeet-we-)) When a camtallzed addltlon or replacement

results in an increased licensed bed capacity during the calen-
dar year following the capitalized addition or replacement:

(a) The department shall for:

(1) Property. use the facility's anticipated resident occu-
pancy level subsequent to the increase in licensed bed capac-
ity: and

(i) The financing allowance, multiply the net invested
funds by ten percent and divide by the facility's anticipated
resident occupancy level subsequent to the increase in
licensed bed capacity: and

(b) The anticipated resident occupancy for the increased
number of beds must be at or above eighty-five percent. Sub-
ject to the provisions of this chapter and chapter 74.46 RCW,

in no case shall the department use less than eighty-five per-

cent occupancy of the facility's increased licensed bed capac-
iy,

AMENDATORY SECTION (Amending Order 3896, filed
9/12/95, effective 10/13/95)

WAC 388—96-901 Dlsputes (1) ((I-f—a—feimbufsemea-t

“LA-C—388-96—?69-)) Pursuant to WAC 388 96- 904(1); a con-
tractor may ((wathin-twenty—eight-de¥s)) request an adminis-

trative review conference within twenty-eight calendar days

after notification of ((ap-adjustrnent-orrefusal-to-adjust)) a
department action.
) (ForeH o fooili veMedienid
mentrates-effective-onorafter July 11995 end forallsettle-
| oudited l

>

5)) If a con-
tractor wishes to contest the way in which a statute or depart-
ment rule relating to the nursing facility Medicaid payment
((zate)) system was apphed to the contractor by the depart-
ment, ((e-g R : d
lewaﬁee-et—wdft—it)) the contractor shall pursue the adm1n1s—
trative review process ((seteut)) prescribed in WAC 388-96-
904.

{a) Adverse actions taken under_the authority of this
chapter or chapter 74.46 RCW subject to administrative
review under WAC 388-96-904 include but are not limited
to:
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(i) Determining a nursing facility payment rate:

(ii) Calculating a nursing facility settlement.

(iii) Imposing a civil fine on the nursing facility;

(iv) Suspending payment to the nursing facility; or

(v) Refusing to contract with the nursing facility.

(b) Adverse actions taken under the authority of this
chapter or chapter 74.46 RCW not subject to adminjstrative
review under WAC 388-96-904 include but are not limited to
those taken under the authority of RCW 74.46.421 and sec-
tions of this chapter implementing RCW 74.46.421.

©X(

review-)) The administrative review process prescribed in
WAC 388-96-904 shall not be used to contest or review unre-
lated or ancillary department actions, whether review is
sought to obtain a ruling on the merits of a claim or to make
a record for subsequent judicial review or other purpose. If
an issue is raised that is not subject to review under WAC
388-96-904. the presiding office shall dismiss such issue with
prejudice to further review under the provisions of WAC
388-96-904. but without prejudice to other administrative or
judicial review as may be provided by law. Unrelated or
ancillary actions not eligible for administrative review under
WAC 388-96-904 include but are not limited to:

(a) Challenges to the adequacy or validity of the public
process followed by department in proposing or making a
change to the nursing facility Medicaid payment rate method-
ology. as required by 42 U.S.C. 1396a (a)(13)(A) and WAC
388-96-718:

(b) Challenges to the nursing facility Medicaid payment
system that are based in whole or in part on federal laws, reg-
ulations, or policies:;

(c) Challenges to_a contractor's rate that are based in
whole or in part of federal laws, regulations, or policies;

(d) Challenges to the legal validity of a statute or regula-
tion;

(e) Issues relating to case mix accuracy review of mini-
mum data set (MDS) nursing facility resident assessments,

which shall be limited to separate administrative review
under the provisions of WAC 388-96-905.

(f) Quarterly rate updates to reflect changes in a facility's

resident case mix; and

A A

(g) Issues relating to any action of the department affect-
ing a Medicaid beneficiary or provider that were not com-
menced by the office of rates management, aging and adult
services administration, for example, entitlement to or pay-

ment for durable medical equipment or other services.
(4) If a contractor wishes to challenge the legal validity
of a statute((—rule)) or ((eentraet-provision)) regulation relat-

WSR 98-15-141

ing to the nursing facility Medicaid payment ((zate)) system,
or wishes to bring a challenge based in whole or in part on
federal law, it must bring such action de novo in a court of
proper jurisdiction as may be provided by law.

AMENDATORY SECTION (Amending WSR 96-15-056,
filed 7/16/96, effective 8/16/96)

WAC 388-96-904 Administrative review—Adjudica-
tive proceeding. (1) ((The-provisiens-of-this-seetion—shat

ment-may—oeever)) Contractors seeking to appeal or take
exception to an action or determination of the department,
under authority of this chapter or chapter 74.46 RCW, relat-
ing to the contractor's payment rate, audit or settlement, or
otherwise affecting the level of payment to the contractor, or

seeking to appeal or take exception to any other adverse
action taken under authority of this chapter or chapter 74.46

RCW eligible for administrative review under this section,
shall request an administrative review conference in writing

‘within twenty -eight calendar days after receiving notice of

the department's action or determination. The department
shall deem the contractor ((shel-be-deemed)) to have
received the department's notice five calendar days after the
date of the notification letter, unless proof of the date of
receipt of the department's notification letter exists, ((then))
in which case the actual date of receipt shall be used to deter-
mine timeliness of the contractor's request for an administra-
tive review conference. The contractor's request for adminis-
trative review shall_

(a) Be signed by the contractor or by a partner, officer, or
authorized employee of the contractor((-sheaH));

(b) State the particular issues raised; and

(c) Include all necessary supporting documentation or
other information.

(2) After receiving a request for administrative review
conference that meets the criteria in subsection (1) of this sec-
tion, the department shall schedule an administrative review
conference ((to-be-held—within-ninety-calendar-deys-after

iew)). The conference may be
conducted by telephone.

(3) At least fourteen calendar days prior to the scheduled
date of the administrative review conference, the contractor
must supply ((¢he)) any additional or supporting documenta-
tion or information upon which the contractor intends to rely
in presenting its case. In addition, the department may
request at any time prior to issuing a ((deetsion)) determina-
tion any documentation or information needed to decide the
issues raised, and the contractor must comply with such a
request within fourteen calendar days after it is received. The
department may extend this period ((mey-be-extended)) up to
fourteen additional calendar days for good cause shown if the
contractor requests an extension in writing received by the
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department before expiration of the initial fourteen-day
period. The department shall dismiss issues ((whieh)) that
cannot be decided or resolved due to a contractor's failure to
provide requested documentation or information within the
required period ((shaH-be-dismissed)).

(4) The department shall, within sixty calendar days after
((the)) conclusion of the conference, render a ((deeision))
determination in writing addressing the issues raised((s
wnless)). If the department is waiting for additional docu-
mentation or information promised by or requested from the
contractor pursuant to subsection (3) of this section, ((in
whieh-ease)) the sixty-day period shall not commence until
the department's receipt of such documentation or informa-
tion or until expiration of the time allowed to provide it. The
((deeisien)) determination letter shall include a notice of dis-
missal of all issues which cannot be decided due to ((miss-
#g)) a contractor's failure to provide documentation or infor-
mation promised or requested.

(5) A contractor seeking further review of a ((deeision))
determination issued pursuant to subsection (4) of this sec-
tion((+

€8))) shall ((request)) apply for an adjudicative proceed-
ing, in writing, signed by one of the individuals authorized by
subsection (1) of this section, within twenty-eight calendar
days after receiving the department's administrative review
conference determination letter((-es))._A review judge or

other presiding officer employed by the department’s board
f appeals ﬁhall conduct th adJudlcatlve proceedmg ((te—be

The contractor shall be deemed to have received notice
of the department's ((administrative-review—oconference))
determination five calendar days after the date of the admin-
istrative review determination letter, unless proof of the date
of receipt of the ((department's-administrative-review-deter
mination)) letter exists, ((then)) in which case the actual date
of receipt shall be used to determine timeliness of the con-
tractor's ((request)) application for an adjudicative proceed-
ing. The contractor shall attach to its ((request)) application
for an adjudicative proceeding the department's administra-
tive review conference determination letter. A contractor's

application for an adjudicative proceeding shall be addressed
to the department's board of appeals.

(6) Except as authorized by subsection (7) of this section,
the scope of an adjudicative proceeding shall be limited to the
1ssues specifically raised by the contractor at the administra-
tive review conference((3)) and addressed on the merits in the
department'’s admlmstratlve review conférence detemnnatlon
letter ((and-stated sregtestfe dientive
pfeeeedm-g)) The contractor shall be deemed to have walved
all issues ((whieh)) or claims that could have been raised by
the contractor relating to the challenged determination or
action, but which were not pursued at the conference((';)) and
not addressed in the department's administrative review con-

ference determination letter((;-and-stated-inthe-contractors
request-for-adjudieative-proeeeding)),__In its request for an
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adjudicative proceeding or as soon as practicable. the con-
tractor must specify its issues.

(7) If the contractor wishes to have further review of any
1ssue not addressed on its merits, but instead dismissed ((by))
in the department's administrative review conference deter-
mination letter, for failure to supply needed, promised, or
requested additional information or documentation, or
because the department has concluded the request was
untimely or otherwise procedurally defective, the issue shall
be considered by the presiding officer for the purpose of
upholding the department's dismissal, reinstating the issue
and remanding for further agency staff action, or reinstating
the issue and rendering a decision on the merits.

(8 An adjudicative proceeding shall be conducted in
accordance with this chapter, chapter 388-08 WAC and chap-
ter 34.05 RCW. In the event of a conflict between the provi-
sions of this chapter and chapter 388-08 WAC, the provisions
of this chapter and chapter 74.46 RCW shall prevail. The pre-
siding officer assigned by the department's ((effiee)) board of
appeals to conduct an adjudicative proceeding and who con-
ducts the proceeding shall render the final agency decision.

(9) At the time an adjudicative proceeding is being
scheduled for a future time and date certain. or at any appro-
priate stage of the prehearing process. the presiding officer

shall have authority. upon the motion of either party or the
presiding officer's own motion. to compel either party to

identify specific issues remaining to be litigated.

(10) If the presiding officer determines there is no mate-
rial issue(s) of fact to be resolved in a case, the presiding
officer shall have authority. upon the motion of either party
or the presiding officer's own motion. to decide the issue(s)
presented without convening or conducting an in-person evi-
dentiary hearing. In such a case, the decision may be reached
on documentation admitted to the record, party admissions,
written or oral stipulation(s) of facts, and written or oral argu-
ment.

(11) The ((effiee)) board of appeals shall issue an order
dismissing an adjudicative proceeding requested under sub-
section (5)((€#))) of this section, unless within two hundred
seventy calendar days after the ((effiee)) board of appeals
receives the application ((errequest)) for an adjudicative pro-
ceeding:

(a) All issues have been resolved by a written settlement
agreement between the contractor and the department signed
by both and filed with the ((effiee)) board of appeals; or

(b) An adjudicative proceeding has been held for all
issues not resolved and the evidentiary record, including all
rebuttal evidence and post-hearing or other briefing, is
closed.

This time limit may be extended one time thirty addi-
tional calendar days for good cause shown upon the motion
of either party made prior to the expiration of the initial two
hundred seventy day period. It shall be the responsibility of
the contractor to request that hearings be scheduled and
ensure that settlement agreements are signed and filed with
the ((effiee)) board of appeals in order to comply with the
time limit set forth in this subsection.

((&9y) (12) Any party dissatisfied with a decision or an
order of dismissal of the ((effiee)) board of appeals may file
a petition for reconsideration within ten calendar days after
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the decision or order of dismissal is served on such party. The

sought. The time for seeking reconsideration may be

'petition shall state the specific grounds upon which relief is

extended by the presiding officer for good cause upon motion
of either party. The presiding officer shall rule on a petition
for reconsideration and may seek additional argument, brief-
ing, testimony, or other evidence if deemed necessary. Filing
a petition for reconsideration shall not be a requisite for seek-
ing judicial review; however, if a petition is filed by either

party, the agency decision shall not be deemed final until a-

ruling is made by the presiding officer.

((&9))) (13) A contractor dissatisfied with a decision or
an order of dismissal of the ((effiee)) board of appeals may
file a petition for judicial review pursuant to RCW

34.05.570(3) or other applicable authonty.

NEW SECTION

WAC 388-96-905 Case mix accuracy review of MDS
nursing facility resident assessments. (1) The department
shall perform periodic nursing facility on-site accuracy
reviews of minimum data set (MDS) assessments of nursing
facility residents, for the purpose of verifying the accuracy of
facility case mix data used to establish and update Medicaid
payment rates, and for other purposes the department may
deem appropriate.

(2) Contractors, their representatives, and authorized
nursing facility personnel may ask questions and raise con-
cerns with the quality assurance nurse (QAN) or other desig-
nated department representative at the time a case mix accu-
racy review is conducted. Contractors, their representatives
and authorized nursing facility personnel should attempt to
resolve any differences and provide additional documenta-
tion, information or clarification prior to the case mix accu-
racy review exit conference.

(3) Upon completing a case mix accuracy review, the
QAN shall hold an exit conference to inform the facility of
the QAN's observations and preliminary findings. MDS
inaccuracies, if any, will be identified and the findings that
substantiate these inaccuracies shall be described.

(4) Within five working days after the case mix accuracy
review exit conference is held, the nursing facility district
manager (DM) for the facility's district shall send the case
mix accuracy review decision letter to the nursing facility
administrator at the facility address. The case mix accuracy
review decision letter shall be sent certified mail, return
receipt requested, shall describe in detail the QAN's findings,
and shall identify the:

(a) Resident assessments that were reviewed,

(b) RUG-III or other applicable case mix grouping that
was determined for the resident assessments reviewed,;

(c) Changes in assigned classification, if any, that were
made for residents whose assessments were reviewed,

(d) Right of the contractor to appeal any disagreement
with the case mix accuracy review decision to the depart-
ment's case mix accuracy review administrator or his or her
delegate:

(i) Where to send an appeal request; and

(ii) The time limit for requesting an appeal.
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(5) If the contractor intends to appeal the DM's case mix
accuracy review decision letter, the appeal request must be in
writing and mailed to the department's case mix accuracy
administrator within ten calendar days after receipt of the
case mix accuracy review decision letter. The appeal request
letter shall:

(a) Be signed by the contractor or by a partner, officer, or
authorized employee of the contractor,

(b) State the particular issue(s) raised, including any
explanation or basis for disagreeing with the department's
findings or actions.

(6) Prior to the informal administrative hearing, the case
mix accuracy review administrator shall have no involvement
in the case mix accuracy review decision.

(7) Upon receiving a timely appeal request, the adminis-
trator shall review any documentation and information sub-
mitted with the request, and contact the contractor by tele-
phone to schedule an informal administrative hearing. The
purpose of this informal hearing is to give the contractor one
opportunity to present information which might warrant
modification or deletion of resident-specific accuracy find-
ings resulting from the case mix accuracy review. Issues
other than clinical issues of resident need and assessment
shall not be considered or addressed. Nonclinical issues
beyond the scope of appeal include, but are not limited to:

(a) Any remedies or negative actions imposed by the
department to rectify practices or inaccuracies;

(b) Alleged inconsistencies in the accuracy review pro-
cess;

(c) Challenges to the authority or adequacy of the case
miX accuracy review process; and

(d) Payment rate issues or other adverse actions subject
to review under WA C 388-96-904.

(8) On or before the informal hearing date, the contractor
must submit all necessary supporting documentation or other
information to the case mix accuracy review administrator.
The administrator may request additional information or doc-
umentation from the contractor at any time before issuing the
final, informal hearing decision. The contractor shall provide
all information or documentation within the time limits estab-
lished by this section, or by the administrator. In the event
that the contractor fails to submit the required documentation
for a claim or issue within the specified time limits, the accu-
racy review administrator shall dismiss the claim or issue
with prejudice.

(9) The informal case mix accuracy review administra-
tive hearing shall be conducted in person, unless both the
contractor and the department agree that it can be conducted
by telephone.

(10) Within ten days after the informal administrative
hearing or within ten days after receipt of any additional
information or documentation requested, whichever is later,
the case mix accuracy review administrator shall send the
appeal decision in writing to the nursing facility administra-
tor at the facility address. The appeal decision letter shall be
sent regular mail and shall:

(a) Be the final agency decision of the department;

(b) Be based on the independent judgment of the case
mix accuracy review administrator who conducted the infor-
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mal administrative hearing and reviewed all information and
documentation; and

(c) Recite the right of the contractor to seek judicial
review under the state's Administrative Procedure Act (chap-
ter 34.05 RCW).

(11) A contractor dissatisfied with the final agency deci-
sion issued by the case mix accuracy review administrator
may file a petition for judicial review pursuant to RCW
34.05.570(3) or other applicable authority.

REPEALER

The following sections of the Washington Administra-

tive Code are repealed:

WAC 388-96-023
WAC 388-96-029
WAC 388-96-032
WAC 388-96-101
WAC 388-96-104
WAC 388-96-110

WAC 388-96-113

WAC 388-96-128

WAC 388-96-131

WAC 388-96-134

WAC 388-96-204
WAC 388-96-207

WAC 388-96-210
WAC 388-96-213
WAC 388-96-220
WAC 388-96-221
WAC 388-96-224
WAC 388-96-226
WAC 388-96-228
WAC 388-96-229

WAC 388-96-501
WA C 388-96-503

WAC 388-96-507

Proposed

Conditions of participation.
Change of ownership.
Termination of contract.
Reports.

Due dates for reports.

Improperly completed or late
reports.

Completing reports and
maintaining records.

Requirements for retention of
records by the contractor.

Requirement for retention of
reports by the department.

Disclosure of nursing home
reports.

Field audits.

Preparation for audit by the
contractor.

Scope of field audits.
Inadequate documentation.
Principles of settlement.
Preliminary settlement.
Final settlement.

Shifting provisions.

Cost savings.

Procedures for overpayments
and underpayments.

Allowable costs.

Substance prevails over
form.

. Costs of meeting standards.
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WAC 388-96-508
WAC 388-96-509
WAC 388-96-513

WAC 388-96-521
WAC 388-96-523
WAC 388-96-529

WAC 388-96-531

WA C 388-96-533

WAC 388-96-543

WAC 388-96-555
WA C 388-96-557
WA C 388-96-567
WA C 388-96-569

WAC 388-96-571

WAC 388-96-573

WAC 388-96-716
WA C 388-96-717
WAC 388-96-719

WAC 388-96-722

WAC 388-96-727
WAC 388-96-735
WAC 388-96-737
WA C 388-96-745

WAC 388-96-752
WAC 388-96-754

WA C 388-96-761

Travel expenses for members
of trade association boards of
directors.

Boards of directors fees.

Limit on costs to related
organizations.

Start-up costs.
Organization costs.

Total compensation—Own-
ers, relatives, and certain
administrative personnel.

Owner or relative—Compen-
sation.

Maximum allowable com-
pensation of certain adminis-
trative personnel.

¢

Expense for construction
interest.

Depreciation expense.
Depreciable assets.
Methods of depreciation.

Retirement of depreciable
assets.

Handling of gains and losses ‘
upon retirement of deprecia-

ble assets settlement periods

prior to 1/1/81 and rate peri-

ods prior to 7/1/82.

Recovery of excess over
straight-line depreciation.

Cost areas or cost centers.
Desk review adjustments.

Method of rate determina-
tion.

Nursing services cost area
rate.

Food cost area rate.
Administrative cost area rate.
Operational cost area rate.

Property cost area reimburse-
ment rate.

Documentation of leased
assets.

A contractor's return on
investment.

Home office, central office,
and other off-premises assets.
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WAC 388-96-763 Rates for recipients requiring

exceptionally heavy care.
WAC 388-96-764 Activities assistants,
WAC 388-96-765
WAC 388-96-768

WAC 388-96-769

Ancillary care.
Minimum wage.

Adjustments required due to
€rTors Or Omissions.

WAC 388-96-774 Add-ons to the prospective

rate—Staffing.

WAC 388-96-778 Public disclosure of rate-set-

ting methodology.
WAC 388-96-801 Billing period.
WAC 388-96-804 Billing procedures.

WAC 388-96-807
WAC 388-96-810
WAC 388-96-813
WAC 388-96-816

Charges to patients.
Payment.
Suspension of payment.

Termination of payments.

WSR 98-15-142
PROPOSED RULES
SOUTHWEST AIR POLLUTION
CONTROL AUTHORITY
[Filed July 22, 1998, 9:55 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
12-010.

Title of Rule: SWAPCA 400 - General Regulations for
Air Pollution Sources.

SWAPCA 400-030 Definitions, the purpose of this sec-
tion is to provide definitions for commonly used words or
phrases in the rest of the regulation.

SWAPCA 400-040 General Standards for Maximum
Emissions, the purpose of this section is to provide a mini-
mum set of air emission standards for all sources.

SWAPCA 400-052 Stack Sampling of Major Combus-
tion Sources, the purpose of this section is to provide a mini-
mum set of air emission standards for sampling emissions
from major combustion sources.

SWAPCA 400-060 Emission Standards for General Pro-
cess Units, the purpose of this section is to provide a mini-
mum set of air emission standards for general process units.

SWAPCA 400-070 Emission Standards for Certain
Source Categories, the purpose of this section is to provide a
minimum set of air emission standards for sampling emis-
sions from certain defined source categories and activities.

SWAPCA 400-075 Emission Standards for Sources
Emitting Hazardous Air Pollutants, the purpose of this sec-
tion is to adopt by reference the federal standards relating to
hazardous air pollutant standards referred to generally as the
MACT standards.
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SWAPCA 400-076 Emission Standards for Sources
Emitting Toxic Air Pollutants, the purpose of this section is
to provide a reference to the toxic air pollutant rule and
describe the permitting process.

SWAPCA 400-091 Voluntary Limits on Emissions, the
purpose of this section is to provide a mechanism and process
for sources to request a voluntary limit on emissions from
their sources.

Purpose: See above.

Statutory Authority for Adoption: RCW 70.94.141.

Statute Being Implemented: RCW 70.94.141.

Summary: SWAPCA 400-030 Definitions, this section
is the placeholder for definitions of words and phrases used
throughout SWAPCA 400. Most definitions are identical to
the federal definitions.

SWAPCA 400-040 General Standards for Maximum
Emissions, this section contains the visible emission standard
of 20% opacity, and other limits for fallout, fugitive emis-
sions, odors, emissions detrimental to persons or property,
sulfur dioxide, concealment and masking and fugitive dust
sources.

SWAPCA 400-052 Stack Sampling of Major Combus-
tion Sources, this section contains requirements for stack
sampling of major combustion sources every two years to
assist with preparation of the emission inventory which is
submitted to EPA each year by SWAPCA.

SWAPCA 400-060 Emission Standards for General Pro-
cess Units, this section identifies the maximum emission
standard of 0.1 grains per dry standard cubic feet of exhaust
gas for any general process operation.

SWAPCA 400-070 Emission Standards for Certain
Source Categories, this section [provides] additional emis-
sion standards and requirements for certain source categories
including wigwam bumers, hog fuel boilers, orchard heaters,
catalytic cracking units, sulfuric acid plants, gasoline dis-
pensing facilities, dry cleaning facilities and abrasive blasting
operations.

SWAPCA 400-075 Emission Standards for Sources
Emitting Hazardous Air Pollutants, this section adopts the
federal standards for sources emitting hazardous air pollut-
ants contained in 40 CFR part 61 and part 63 by reference
(MACT standards) as requirements for sources in SWAPCA
jurisdiction for local implementation and enforcement.

SWAPCA 400-076 Emission Standards for Sources
Emitting Toxic Air Pollutants, this section describes general
requirements for toxic pollutant emission sources and pro-
vides a reference to the toxics rule chapter 173-460 WAC
which is adopted by reference by SWAPCA under separate
rule making.

SWAPCA 400-091 Voluntary Limits on Emissions, this
section provides the authority and describes the process for a
source to request a voluntary limit on emissions. This section
provides the ability to have a federally enforceable emission
limit to keep out of the Title 5 Operating Permit program.

Reasons Supporting Proposal: See above.

Name of Agency Personnel Responsible for Drafting
and Implementation: Paul Mairose, Southwest Air Pollution
Control Authority, 1308 N.E. 134th Street, Vancouver, WA,
(360) 374-3058 [574-3058]; and Enforcement: Robert D.
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Elliott, Southwest Air Pollution Control Authority, 1308 N.E.
134th Street, Vancouver, WA, (360) 574-3058.

Name of Proponent: Southwest Air Pollution Control
Authority, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: SWAPCA 400-030 Definitions, this is an existing
section. Proposed changes include adding more language to
the definition of "air contaminant" to include "criteria pollut-
ant", updating dates of adoption for references to existing
federal rules; adding a new definition for "PM, ;" and "pollut-
ant"; and adding additional substances to the exempt list of
items for the definition of "volatile organic compound" con-
sistent with the federal definition.

SWAPCA 400-040 General Standards for Maximum
Emissions, this is an existing section. The proposed change
is to add reference to a proposed method (SWAPCA Method
9 as an attachment to SWAPCA 400) for determining visible
emissions. The method is similar to EPA Method 9 but con-
tains the Washington state standard for data reduction. In
addition, SWAPCA is proposing to delete the exemption for
sources which are not capable of meeting the state standard
for sulfur dioxide. Currently all sources in SWAPCA juris-
diction are capable of meeting the state standard.

SWAPCA 400-052 Stack Sampling of Major Combus-
tion Sources, this is an existing rule. The proposed change is
to add reference to SWAPCA 400-106 which contains
requirements on how to perform emissions sampling.

SWAPCA 400-060 Emission Standards for General Pro-
cess Units, thisis an existing rule. The proposed change is to
update the adoption date of the federal standard for source
testing methods.

SWAPCA 400-070 Emission Standards for Certain
Source Categories, this is an existing rule. The proposed
changes are to remove reference to SWAPCA 400-110(8) for
gasoline dispensing facilities because this section is proposed
to be removed from the rules, and to adopt a new rule for dry
cleaning operations to be consistent with the existing federal
requirements.

SWAPCA 400-075 Emission Standards for Sources
Emitting Hazardous Air Pollutants, this is an existing rule.
The proposed changes include updating the adoption date of
the federal standards for hazardous air pollutants and include
source categories for which new federal standards have been
promulgated.

SWAPCA 400-076 Emission Standards for Sources
Emitting Toxic Air Pollutants, this is an existing rule. The
proposed changes are to change the reference from
SWAPCA 460 to chapter 173-460 WAC to be more precise
about the adoption status by SWAPCA of the existing state
rule.

SWAPCA 400-091 Voluntary Limits on Emissions, this
is an existing rule. The proposed change is to add language
to clarify that a voluntary limit may be requested for a pro-
cess parameter of throughput in addition to emissions of air
pollutants.

Proposal Changes the Following Existing Rules: See
above.

Proposed

Washington State Register, Issue 98-15

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Changes proposed by
the Southwest Air Pollution Control Authority are consistent
with federal or state rules already in effect. This agency is
not subject to the small business economic impact provision
of chapter 19.85 RCW. A fiscal analysis has been performed
to establish the basis for any proposed fee increases. Copies
of this analysis are available at the Southwest Air Pollution
Control Authority.

RCW 34.05.328 does not apply to this rule adoption.
Pursuant to RCW 70.94.141(1), section 201, chapter 403,
Laws of 1995, does not apply to this rule adoption. The
Southwest Air Pollution Control Authority is not voluntarily
invoking section 201, chapter 403, Laws of 1995.

Hearing Location: Office of the Southwest Air Pollution
Control Authority, 1308 N.E. 134th Street, Vancouver, WA
98685, on October 1, 1998, at 3:00 p.m.

Assistance for Persons with Disabilities: Contact Mary
Allen by September 29, 1998, TDD (360) 574-3058.

Submit Written Comments to: Paul T. Mairose, South-
west Air Pollution Control Authority, 1308 N.E. 134th Street,
Vancouver, WA 98685, fax (360) 576-0925, by September
22, 1998.

Date of Intended Adoption: October 1, 1998.

July 22, 1998
Robert D. Elliott
Executive Director

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 98-16 issue of the Register.

WSR 98-15-143
PROPOSED RULES
SOUTHWEST AIR POLLUTION
CONTROL AUTHORITY
[Filed July 22, 1998, 9:56 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
12-010.

Title of Rule: SWAPCA 400 - General Regulations for
Air Pollution Sources.

SWAPCA 400-101 Sources Exempt from Registration
Requirements, the purpose of this section is to identify those
sources which are exempt from the registration and new
source review requirements of SWAPCA 400-100 and
SWAPCA 400-110.

SWAPCA 400-105 Records, Monitoring and Reporting,
the purpose of this section is to identify the requirements for
sources to submit an emission inventory, conduct monitoring
and perform emission sampling and reporting.

SWAPCA 400-106 Emission Testing at Sources, the
purpose of this section is to provide a minimum set of stan-
dards for sampling emissions from all sources.

SWAPCA 400-109 Notice of Construction Application,
the purpose of this section is to provide requirements for sub-
mittal and a description of the process for submitting a Notice
of Construction application.
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SWAPCA 400-111 Requirements for Sources in a Main-
tenance Plan Area, the purpose of this section is to identify
the requirements for new or modified sources in a mainte-
nance plan area. Because of the maintenance plan status of
an area, emission standards to maintain air quality in a main-
tenance plan area are more demanding than those in less pop-
ulated or industrialized areas.

SWAPCA 400-112 Requirements for Sources in Nonat-
tainment Areas, the purpose of this section is to identify the

requirements for new or modified sources in nonattainment

areas for permitting purposes. This section also includes pro-
visions for offsetting emissions for larger emission sources.

SWAPCA 400-113 Requirements for Sources in Attain-
ment or Nonclassifiable Areas, the purpose of this section is
to identify the requirements for new or modified sources in
attainment areas for permitting purposes.

SWAPCA 400-115 Standards of Performance for New
Sources, the purpose of this section is to adopt by reference
the New Source Performance Standards (NSPS) contained in
40 CFR 60 for certain sources categories.

Purpose: See above.

Statutory Authority for Adoption: RCW 70.94.141.

Statute Being Implemented: RCW 70.94.141.

Summary: SWAPCA 400-101 Sources Exempt from
Registration Requirements, this section identifies those
sources which are exempt from the registration and new
source review requirements of SWAPCA 400-100 and
SWAPCA 400-110.

SWAPCA 400-105 Records, Monitoring and Reporting,
this section identifies the requirements for sources to submit
an emission inventory, conduct monitoring and perform
emission sampling.

SWAPCA 400-106 Emission Testing at Sources, this
section provides a minimum set of standards for sampling
and reporting emissions from all sources.

SWAPCA 400-109 Notice of Construction Application,
this section identifies requirements for submittal of a Notice
of Construction and a description of the process for submit-
ting a Notice of Construction application.

SWAPCA 400-111 Requirements for Sources in a Main-
tenance Plan Area, this section identifies the requirements for
new or modified sources in a maintenance plan area.
Because of the maintenance plan status of an area, emission
standards to maintain air quality in a maintenance plan area
are more demanding than those in less populated or industri-
alized areas.

SWAPCA 400-112 Requirements for Sources in Nonat-
tainment Areas, this section identifies the requirements for
new or modified sources in nonattainment areas for permit-
ting purposes. This section also includes provisions for off-
setting emissions for larger emission sources.

SWAPCA 400-113 Requirements for Sources in Attain-
ment or Nonclassifiable Areas, this section identifies the new
source review requirements and emission standards for new
or modified sources in attainment areas.

SWAPCA 400-115 Standards of Performance for New
Sources, this section adopts by reference the New Source
Performance Standards (NSPS) contained in 40 CFR 60 for
identified sources categories.

Reasons Supporting Proposal: See above.

WSR 98-15-143

Name of Agency Personnel Responsible for Drafting
and Implementation: Paul Mairose, Southwest Air Pollution
Control Authority, 1308 N.E. 134th Street, Vancouver, WA,
(360) 374-3058 [574-3058]; and Enforcement: Robert D.
Elliott, Southwest Air Pollution Control Authority, 1308 N.E.
134th Street, Vancouver, WA, (360) 574-3058.

Name of Proponent: Southwest Air Pollution Control
Authority, govemmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: SWAPCA 400-101 Sources Exempt from Registra-
tion Requirements, this is an existing rule. Proposed modifi-
cations are to change the reference from SWAPCA 460 to
chapter 173-460 WAC to reflect the fact that SWAPCA
adopts the WAC by reference and therefore clarifies the
requirement for the reader. In addition, the exemption for
fuel burning equipment has been clarified to describe "office”
space heating as the identified exemption.

SWAPCA 400-105 Records, Monitoring and Reporting,
this is an existing rule. The proposed changes remove refer-
ence to SWAPCA 460 and make reference to chapter 173-
460 WAC, add two additional source categories for those
type of sources which are required to submit an emission
inventory which clarifies the types of sources identified in
existing requirements, and to move the source testing section
to a separate new section (SWAPCA 400-106) in the rules.

SWAPCA 400-106 Emission Testing at Sources, this is
a new rule. This rule was excerpted from SWAPCA 400-
105(4). This section is revised to include those conditions
that are already being included in permits for source testing
of certain equipment. This section will provide more consis-
tency in testing and reporting of test results.

SWAPCA 400-109 Notice of Construction Application,
this is an existing rule. The proposed modification to this
section is to add the word final in subsection 5 to clarify when
a Notice of Construction can be withdrawn.

SWAPCA 400-111 Requirements for Sources in a Main-
tenance Plan Area, this is an existing rule. Modifications to
this rule are clarifications to provide reference to the proper
section numbers and clarify the requirement to certify that the
source is in compliance. The reference to existing federal
rules is being updated to reference the most current standard.

SWAPCA 400-112 Requirements for Sources in Nonat-
tainment Areas, this is an existing rule. Modifications to this
section are for clarification to reference chapter 173-460
WAC instead of SWAPCA 460 and to update [and] reference
the existing federal rules.

SWAPCA 400-113 Requirements for Sources in Attain-
ment or Nonclassifiable Areas, this is an existing rule. Mod-
ifications to this section are clarification to reference chapter
173-460 WAC instead of SWAPCA 460 and to reference the
existing federal rules.

SWAPCA 400-115 Standards of Performance for New
Sources, this is an existing rule. Modifications to this section
include updating the adoption dates on the existing federal
rules and adopting additional existing federal standards.

Proposal Changes the Following Existing Rules: See
above.

Proposed
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. Changes proposed by
the Southwest Air Pollution Control Authority are consistent
with federal or state rules already in effect. This agency is
not subject to the small business economic impact provision
of chapter 19.85 RCW. A fiscal analysis has been performed
to establish the basis for any proposed fee increases. Copies
of this analysis are available at the Southwest Air Pollution
Control Authority.

RCW 34.05.328 does not apply to this rule adoption.
Pursuant to RCW 70.94.141(1), section 201, chapter 403,
Laws of 1995, does not apply to this rule adoption. The
Southwest Air Pollution Control Authority is not voluntarily
invoking section 201, chapter 403, Laws of 1995.

Hearing Location: Office of the Southwest Air Pollution
Control Authority, 1308 N.E. 134th Street, Vancouver, WA
98685, on October 1, 1998, at 3:00 p.m.

Assistance for Persons with Disabilities: Contact Mary
Allen by September 29, 1998, TDD (360) 574-3058.

Submit Wnitten Comments to: Paul T. Mairose, South-
west Air Pollution Control Authority, 1308 N.E. 134th Street,
Vancouver, WA 98685, fax (360) 576-0925, by September
22,1998,

Date of Intended Adoption: October 1, 1998.

July 22, 1998

Robert D. Elliott

Executive Director

Reviser's note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 98-16 issue of the Register.

WSR 98-15-144
PROPOSED RULES
SOUTHWEST AIR POLLUTION
CONTROL AUTHORITY
[Filed July 22, 1998, 9:57 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
12-010.

Title of Rule: SWAPCA 400 - General Regulations for
Air Pollution Sources.

SWAPCA 400-130 Use of Emission Reduction Credits,
the purpose of this section is to identify the requirements and
procedures for use of emission reduction credits.

SWAPCA 400-131 Deposit of Emission Reduction
Credits into Bank, the purpose of this section is to identify the
requirements and procedures for depositing emission reduc-
tion credits into the credit bank maintained by SWAPCA.

SWAPCA 400-136 Maintenance of the Bank, the pur-
pose of this section is to identify the requirements for
SWAPCA to maintain the emission reduction credit bank,
how the credits are to be issued and describe how to manage
credits that are expired beyond the five year time limit.

SWAPCA 400-141 Prevention of Significant Deteriora-
tion (PSD), the purpose of this section is to identify the
requirements for those sources subject to federal PSD permit-
ting requirements and provides reference to the appropriate
federal regulations.

Proposed
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SWAPCA 400-171 Public Involvement, the purpose of
this section is to identify the requirements for public notice of
SWAPCA permitting actions and the process by which pub-
lic involvement is to be administered. This section also iden-
tifies those documents which are required to be subject to a
public notice and those that are not required to be subject to
public notice.

SWAPCA 400-180 Variance, the purpose of this section
is to identify the requirements and procedures for obtaining a
variance from the SWAPCA board of directors for an exist-
ing permit or the established regulations.

SWAPCA 400-230 Regulatory Actions and Civil Penal-
ties, the purpose of this section is to identify the different
types of common regulatory orders issued by SWAPCA and
identify the enforcement and civil penalty authorities of
SWAPCA.

SWAPCA 400-250 Appeals, the purpose of this section
is to identify the requirements and procedures for appeals to
any SWAPCA decision or regulatory order issued by the
agency.

SWAPCA 400-280 Powers of Authority, the purpose of
this section 1s to identify the powers vested in SWAPCA
under RCW 70.94.141 and 43.21B.240.

APPENDIX A SWAPCA Method 9 - Visual Opacity
Determination Method, the purpose of this section is to
describe the procedure for performing visual opacity readings
as part of compliance and enforcement activities by agency
staff. This procedure is also to be used by sources in
SWAPCA jurisdiction for self determination of compliance
with regulatory standards and permit conditions.

Purpose: See above.

Statutory Authority for Adoption: RCW 70.94.141.

Statute Being Implemented: RCW 70.94.141.

Summary: SWAPCA 400-130 Use of Emission Reduc-
tion Credits, this section identifies the requirements and pro-
cedures for use of emission reduction credits once they have
been deposited in the emission reduction credit bank main-
tained by SWAPCA.

SWAPCA 400-131 Deposit of Emission Reduction
Credits into Bank, this section describes the requirements and
procedures for depositing emission reduction credits into the
credit bank maintained by SWAPCA.

SWAPCA 400-136 Maintenance of the Bank, this sec-
tion identifies the requirements for SWAPCA to maintain the
emission reduction credit bank, how the credits are to be
issued and describe how to manage credits that are expired
beyond the five year time limit.

SWAPCA 400-141 Prevention of Significant Deteriora-
tion (PSD), this section describes the requirements for those
sources which would be subject to the federal PSD permitting
requirements and provides reference to the appropriate fed-
eral regulations.

SWAPCA 400-171 Public Involvement, this section
describes the requirements for public notice of SWAPCA
permitting actions and the process by which public involve-
ment is to be administered. This section also identifies those
documents which are required to be subject to a public notice
process and those that are not required to be subject to public
notice.
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SWAPCA 400-180 Variance, this section describes the
requirements and procedures for obtaining a variance from
.the SWAPCA board of directors for an existing permit or the
established regulations.

SWAPCA 400-230 Regulatory Actions and Civil Penal-
ties, this section identifies the different types of common reg-
ulatory orders issued by SWAPCA and identifies the enforce-
ment and civil penalty authorities of SWAPCA.

SWAPCA 400-250 Appeals, this section identifies the
requirements and procedures for appeals to any SWAPCA
decision or regulatory order issued by the agency.

SWAPCA 400-280 Powers of Authority, this section
identifies the powers and authority vested in SWAPCA under
RCW 70.94.141 and 43.21B.240.

APPENDIX A SWAPCA Method 9 - Visual Opacity
Determination Method, this section describes the procedure
for performing visual opacity readings as part of compliance
and enforcement activities by agency staff. This procedure is
also to be used by sources in SWAPCA jurisdiction for self
determination of compliance with regulatory standards and
permit conditions.

Reasons Supporting Proposal: See above.

Name of Agency Personnel Responsible for Drafting
and Implementation: Paul Mairose, Southwest Air Pollution
Control Authority, 1308 N.E. 134th Street, Vancouver, WA,
(360) 374-3058 [574-3058]; and Enforcement: Robert D.
Elliott, Southwest Air Pollution Control Authority, 1308 N.E.
134th Street, Vancouver, WA, (360) 574-3058. ‘

Name of Proponent: Southwest Air Pollution Control
Authority, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: SWAPCA 400-130 Use of Emission Reduction
Credits, this is an existing rule. Proposed modifications are
to reorganize this section for clarity and to make changes in
the program to conform to federal guidelines on emission
reduction credit banking so credits deposited by sources can
be used to satisfy federal program requirements. This section
is being changed to describe only the process of using ERCs.
The existing discussion on acquisition is being moved to
SWAPCA 400-131. The most significant change in this pro-
cess is to change the time for use of an ERC from ten years to
five years as required by the federal program guidelines.

SWAPCA 400-131 Deposit of Emission Reduction
Credits into Bank, this is an existing rule. Proposed modifi-
cations are to restructure the section for clarity and describe
only the actions involved in depositing emission reduction
credits into the credit bank. The section has been rewritten
for clarity.

SWAPCA 400-136 Maintenance of the Bank, this is an
existing rule. Proposed modifications are to rewrite the sec-
tion to only address the activities surrounding how SWAPCA
maintains credits in the bank, how they are to be assigned,
procedures for public involvement, annual review of the bank
and expiration of credits older than five years. -

SWAPCA 400-141 Prevention of Significant Deteriora-
tion (PSD), this is an existing rule. The proposed modifica-
tion is to update the adoption date of the federal rules from
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1993 to 1998 by incorporation by reference. No substantial
changes in this program are proposed.

SWAPCA 400-171 Public Involvement, this is an exist-
ing rule. Proposed changes are clarifications to change the
reference from SWAPCA 401 to chapter 173-401 WAC
because SWAPCA adopts chapter 173-401 WAC by refer-
ence and has no separate rule. There are no substantive
changes proposed in this section.

SWAPCA 400-180 Variance, this is an existing rule.
Proposed changes are for clarification. The reference to "this
chapter” is being changed to "SWAPCA regulations” for
clarity. No substantial changes are proposed.

SWAPCA 400-230 Regulatory Actions and Civil Penal-
ties, this is an existing rule. Proposed changes are to change
the date at which a source is considered to be in default of
payment of registration fees. The date is being changed from
July 31 of each year to June 30 to better align this activity
with the required fiscal year of SWAPCA.

SWAPCA 400-250 Appeals, this is an existing rule.
Proposed changes are to change the reference to RCW
43.21B.120 to accurately reflect the proper citation of RCW
43.21B.230. No substantial changes in this section are pro-
posed.

SWAPCA 400-280 Powers of Authority, this is an exist-
ing rule. Proposed changes are to add another subsection
which identifies the requirement that SWAPCA may not hold
adjudicative proceedings as provided in RCW 43.21B.240.

APPENDIX A SWAPCA Method 9 - Visual Opacity
Determination Method, this is a new section. This section is
proposed to describe the procedure for performing visual
opacity readings as part of compliance and enforcement
activities by agency staff. This procedure is also to be used
by sources in SWAPCA jurisdiction for self determination of
compliance with regulatory standards and permit conditions.
SWAPCA previously relied on the ecology method for visual
determinations, however, the ecology method makes recom-
mendations for the reader to take pictures and record humid-
ity which is not necessary to take an accurate visual reading,
This rule making will document the method used by
SWAPCA in current visual readings.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Changes proposed by
the Southwest Air Pollution Control Authority are consistent
with federal or state rules already in effect. This agency is
not subject to the small business economic impact provision
of chapter 19.85 RCW. A fiscal analysis has been performed
to establish the basis for any proposed fee increases. Copies
of this analysis are available at the Southwest Air Pollution
Control Authonty.

RCW 34.05.328 does not apply to this rule adoption.
Pursuant to RCW 70.94,141(1), section 201, chapter 403,
Laws of 1995, does not apply to this rule adoption. The
Southwest Air Pollution Control Authority is not voluntarily
invoking section 201, chapter 403, Laws of 1995.

Hearing Location: Office of the Southwest Air Pollution
Control Authority, 1308 N.E. 134th Street, Vancouver, WA
98685, on October 1, 1998, at 3:00 p.m.

Proposed

PROPOSED
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Assistance for Persons with Disabilities: Contact Mary
Allen by September 29, 1998, TDD (360) 574-3058.

Submit Written Comments to: Paul T. Mairose, South-
west Air Pollution Control Authority, 1308 N.E. 134th Street,
Vancouver, WA 98685, fax (360) 576-0925, by September
22, 1998.

Date of Intended Adoption: October 1, 1998.

July 22, 1998

Robert D. Elliott
Executive Director

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 98-16 issue of the Register.

WSR 98-15-150
PROPOSED RULES
BUILDING CODE COUNCIL
[Filed July 22, 1998, 10:36 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
13-052.

Title of Rule: Amendment to chapter 51-04 WAC, Poli-
cies and procedures for consideration of state-wide and local
amendments to the State Building Code.

Purpose: To update definitions and references in chapter
51-04 WAC.

Statutory Authority for Adoption:
19.27.074.

Statute Being Implemented: RCW 19.27.074.

Summary: The proposed rule will update definitions and
references in chapter 51-04 WAC.

Reasons Supporting Proposal: Definitions and refer-
ences require updating to be consistent with the current edi-
tions of the uniform codes. Reference to the State Energy
Office, which has been closed, is no longer needed.

Name of Agency Personnel Responsible for Drafting
and Implementation: Tim Nogler, P.O. Box 48300, Olympia,
WA 98504, (360) 586-0486; and Enforcement: Local juris-
dictions.

Name of Proponent: State Building Code Council, gov-
ernmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule will change the language of WAC 51-04-
015, 51-04-030, and 51-04-060 by updating definitions and
references, and eliminating reference to the Washington State
Energy Office.

These definitions and references require updating to pro-
vide accurate language in chapter 51-04 WAC, and to be con-
sistent with the current editions of the uniform codes.

Proposal Changes the Following Existing Rules: See
below.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There is no small busi-
ness economic impact.

RCW 19.27.035,

Proposed
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RCW 34.05.328 does not apply to this rule adoption.
The State Building Code Council is not identified by RCW
34.05.328 as an agency required to comply.

Hearing Location: Spokane City Council Chambers,
West 808 Spokane Falls Boulevard, Spokane, WA, on Sep-
tember 18, 1998, at 10 a.m.

Assistance for Persons with Disabilities: Contact Krista
Braaksma by September 1, 1998, TDD (360) 753-2200.

Submit Written Comments to: Mike McEnaney, Chair,
State Building Code Council, P.O. Box 48300, Olympia, WA
98504, fax (360) 586-5880, by September 16, 1998.

Date of Intended Adoption: November 13, 1998.

July 10, 1998
Mike McEnaney
Council Chair

AMENDATORY SECTION (Amending WSR 98-02-048,
filed 1/5/98, effective 7/1/98)

WAC 51-04-015 Definitions. (1) "Supplements and
accumulative supplements" mean the publications between
editions of the uniform codes and standards which include
changes to the current edition of the uniform codes and stan-
dards.

(2) "Council" means the Washington state building code
council.

(3) "Emergency state-wide amendment" means any pro-
posed state-wide amendment, the adoption of which is neces-
sary immediately in order to protect life, safety or health of
building occupants; preserve the structural integrity of build-
ings built to the state building code; to correct errors and
omissions; or by the direction of the Washington state legis-
lature or federal legislation. Emergency state-wide amend-
ments to the state building code must be adopted in accor-
dance with the Administrative Procedure Act, chapter 34.05
RCW.

(4) "Local government amendment” means any amend-
ment to the state building code, as adopted by cities or coun-
ties for implementation and enforcement in their respective
jurisdictions.

(5) "Local government residential amendment” means
any amendment to the state building code, as adopted by cit-
ies or counties for implementation and enforcement in their
respective jurisdictions, that applies to single and multifamily
buildings as defined by RCW 19.27.015.

(6) "State building code" means the Uniform Building
Code and Standards; the Uniform Mechanical Code ((inelud-
i iping)); the Uniform Fire Code and Standards;
the Uniform Plumbing Code and Standards; the state regula-
tions for barrier-free facilities, as designated in RCW
19.27.031; the state energy code; and any other codes so des-
ignated by the Washington state legislature as adopted and
amended by the council.

(7) "State-wide amendment" means any amendment to
the building code, initiated through council action or by peti-
tion to the council from any agency, city or county, or inter-
ested individual or organization, that would have the effect of
amending the building code for the entire state of Washing-
ton. State-wide amendments to the state building code must
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be adopted in accordance with the Administrative Procedure
Act, chapter 34.05 RCW.

(8) "State building code update cycle" means that period
during which the uniform code and standards referenced in
chapter 19.27 RCW are updated and amended by the council
in accordance with the Administrative Procedure Act, chap-
ter 34.05 RCW hereinafter referred to as the "adoption
period" and those additional periods when code changes are
received for review as proposed amendments to the uniform
codes, hereinafter referred to as "submission periods."

(9) "Uniform codes” means the Uniform Building,
Mechanical, Plumbing, and Fire Codes as published by the
Intemational Conference of Building Officials, International
Association of Plumbing and Mechanical Officials, and
Western Fire Chiefs respectively.

AMENDATORY SECTION (Amending WSR 95-01-127,
filed 12/21/94, effective 6/30/95)

WAC 51-04-030 Policies for consideration of pro-
posed local government residential amendments. All
amendments to the building code, as adopted by cities and
counties for implementation and enforcement in their respec-
tive jurisdictions, that apply to single and multifamily build-
ings as defined by RCW 19.27.015, shall be submitted to the
council for approval.

The council shall consider and approve or deny all pro-
posed local government residential amendments to the build-
ing code within ninety days of receipt of a proposal, unless
alternative scheduling is agreed to by the council and the pro-
posing entity.

All local government residential amendments to the
building code that require council approval shall be submit-
ted in writing to the council, after the city or county legisla-
tive body has adopted the amendment and prior to implemen-
tation and enforcement of the amendment by the local juris-
diction.

It is the policy of the council to encourage joint propos-
als for local government residential amendments from more
than one junsdiction. Local government residential amend-
ments submitted to the council for approval should be based
on:

(1) Climatic conditions that are unique to the jurisdic-
tion.

(2) Geologic or seismic conditions that are unique to the
jurisdiction.

(3) Environmental impacts such as noise, dust, etc., that
are unique to the jurisdiction.

(4) Life, health, or safety conditions that are unique to
the local jurisdiction.

(5) Other special conditions that are unique to the juris-
diction. :

EXCEPTIONS: Appendices or portions thereof that have the effect of

amending the uniform codes, that do not conflict with
the building code for single and multifamily residen-
tial buildings as defined by RCW 19.27.015, may be
adopted by local jurisdictions without council review
or approval. ’

Local government residential amendments to:
(1) Chapter 1, 17, or 34 of the Uniform Building Code;
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(2) Chapter 1 of the Uniform Mechanical Code;

(3) Article 1((2:3-er4)) of the Uniform Fire Code;

(4) ((Best)) Chapter 1 of the Uniform Plumbing Code;

(5) Chapter 1 or 11 of the State Energy Code; or

(6) Chapter 1 of the Ventilation and Indoor Air Quality
Code need not be submitted to the Council for review and
approval provided that such amendments do not diminish the
construction requirements of those chapters.

Those portions of the supplement or accumulative sup-
plements that affect single and multifamily residential build-
ings as defined by RCW 19.27.015 that are not adopted by
the council shall be submitted to the council for consideration
as local government residential amendments to the building
code.

Local government residential amendments shall con-
form to the limitations provided in RCW 19.27.040.

AMENDATORY SECTION (Amending WSR 94-05-058
filed 2/10/94, effective 3/13/94)

WAC §1-04-060 Opinions. RCW 19.27.031 grants the
council authority to render opinions relating to the building
code at the request of a local building official.

For the purposes of this section, the term "building offi-
cial" means the local or state official, or their designee,
responsible for implementation and enforcement of the spe-
cific code provision on which the opinion is requested.

Council building code related opinions shall be limited
to the state regulations for barrier-free facilities, the state
energy code, the state ventilation and indoor air quality code,
and council amendments to the uniform codes.

>

Council related opinions may be developed and -

approved by a standing committee of the council.
Opinions approved by a standing committee may be
reviewed and modified by the council.
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PROPOSED RULES
BUILDING CODE COUNCIL
{Filed July 22, 1998, 10:40 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
13-051.

Title of Rule: Amending the "007 Exceptions” sections
of chapter 51-40 WAC, Building Code, chapter 51-42 WAC,
Mechanical Code, chapter 51-44 WAC, Fire Code, and chap-
ter 51-46 WAC Plumbing Code, and Section "101.3 Scope"
of chapter 51-11 WAC, Energy Code, by adding an exemp-
tion for temporary worker housing.

Purpose: To exempt temporary worker housing from
codes listed in RCW 19.27.031 and chapter 19.27A RCW,
and refer to Department of Health rules regulating temporary
worker housing.

Statutory Authority for Adoption:
19.27.074. :

RCW 19.27.031,

Proposed
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Statute Being Implemented: Chapters 19.27 and 34.05
RCW.

Summary: The proposed amendments will exempt tem-
porary worker housing from being subject to the codes listed
in RCW 19.27.031 and chapter 19.27A RCW, as directed by
chapter 37, Laws of 1998 (2SSB 6168).

Reasons Supporting Proposal: Chapter 37, Laws of
1998 (2SSB 6168).

Name of Agency Personnel Responsible for Drafting
and Implementation: Tim Nogler, P.O. Box 48300, Olympia,
WA 98504-8300), 586-0486; and Enforcement: Local juris-
diction.

Name of Proponent: Washington State Building Code
Council, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The council seeks comments on the issues and

- options proposed in the rules shown below.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Amendments will exempt temporary worker hous-
ing from being subject to the codes listed in RCW 19.27.031
and chapter 19.27A RCW, as directed by chapter 37, Laws of
1998 (2SSB 6168) and refer to Department of Health rule.

Purpose: To exempt temporary worker housing from the
Uniform Building Code, Uniform Mechanical Code, Uni-
form Plumbing Code, Washington State Energy Code.

Anticipated Effect: A Department of Health program
will regulate safe, healthy and affordable housing for tempo-
rary workers. This will streamline the regulatory process by
making Department of Health the agency in charge of tempo-
rary worker housing.

The "Exceptions” section of WAC 51-40-007 (Uniform
Building Code), 51-42-007 (Uniform Mechanical Code), 51-
44-007 (Uniform Fire Code), and 51-46-007 (Uniform
Plumbing Code); also the "Scope" section, Section 101.3, of
chapter 51-11 WAC, Energy Code.

Proposal Changes the Following Existing Rules: This
amendment exempts temporary worker housing from the
Building, Fire, Energy, Plumbing and Mechanical codes.
This change will effectively streamline the regulatory pro-
cesses for temporary worker housing. A Department of
Health program will have regulatory authority over tempo-
rary worker housing thereby removing that responsibility
away from the local building officials/jurisdictions.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. 1. Washington State
Building Code Council was directed by chapter 37, Laws of
1998 (2SSB 6168).

2. Based on RCW 19.85.030 (3)(a) Washington State
Building Code Council is eliminating substantive regulatory
requirements on temporary worker housing.

RCW 34.05.328 does not apply to this rule adoption.
The Washington State Building Code Council is not listed in
this section as one of the agencies required to comply with
this regulation. '

Hearing Location: Spokane City Council Chambers,
West 808 Spokane Falls Boulevard, Spokane, WA 99201, on
September 18, 1998, at 10:00 a.m.

Proposed
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Assistance for Persons with Disabilities: Contact Krista
Braaksma, (360) 753-5927, by September 1, 1998, TDD
(360) 753-2200.

Submit Written Comments to: Mike McEnaney, Chair,
fax (360) 586-5880, by September 16, 1998.

Date of Intended Adoption: November 13, 1998.
July 10, 1998
Mike McEnaney
Council Chair

AMENDATORY SECTION (Amending WSR 98-03-003,
filed 1/8/98, effective 7/1/98)

WAC 51-11-0101 Section 101. Scope and general
requirements.

101.1 Title: Chapters 1 through 10 of this Code shall be
known as the "Washington State Residential Energy Code"
and may be cited as such; and will be referred to herein as
"this Code."

101.2 Purpose and Intent: The purpose of this Code is to
provide minimum standards for new or altered buildings and
structures or portions thereof to achieve efficient use and con-
servation of energy. '

The purpose of this Code is not to create or otherwise
establish or designate any particular class or group of persons
who will or should be especially protected or benefitted by
the terms of this Code.

It is intended that these provisions provide flexibility to
permit the use of innovative approaches and techniques to
achieve efficient use and conservation of energy. These pro-
visions are structured to permit compliance with the intent of
this Code by any one of the following three paths of design:

1. A systems analysis approach for the entire building
and its energy-using sub-systems which may utilize renew-
able energy sources, Chapter 4.

2. A component performance approach for various build-
ing elements and mechanical systems and components,
Chapter 5.

3. A prescriptive requirements approach, Chapter 6.

Compliance with any one of these approaches meets the
intent of this Code. This Code is not intended to abridge any
safety or health requirements required under any other appli-
cable codes or ordinances.

The provisions of this Code do not consider the effi-
ciency of various energy forms as they are delivered to the
building envelope. A determination of delivered energy effi-
ciencies in conjunction with this Code will provide the most
efficient use of available energy in new building construc-
tion.

101.3 Scope: This Code sets forth minimum require-
ments for the design of new buildings and structures that pro-
vide facilities or shelter for residential occupancies by regu-
lating their exterior envelopes and the selection of their
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HVAC, service water heating systems and equipment for
.efficient use and conservation of energy.

Buildings shall be designed to comply with the require-
ments of either Chapter 4, 5, or 6 of this Code.

101.3.1 Exempt Buildings: Buildings and structures or
portions thereof meeting any of the following criteria shall be
exempt from the building envelope requirements of sections
502 and 602, but shall comply with all other requirements for
building mechanical systems, and service water heating.

101.3.1.1: Buildings and structures or portions thereof
whose peak desigri rate of energy usage is less than three and
four tenths (3.4) Btu/h per square foot or one point zero (1.0)
watt per square foot of floor area for space conditioning
requirements.

101.3.1.2: Buildings and structures or portions thereof
which are neither heated according to the definition of heated
space in Chapter 2, nor cooled by a nonrenewable energy
source, provided that the nonrenewable energy use for space
conditioning complies with requirements of section
101.3.1.1.

101.3.1.3: Greenhouses isolated from any conditioned
space and not intended for occupancy.

101.3.1.4: The provisions of this code do not apply to the
construction, alteration, or repair of temporary worker hous-

ing except as provided by rule adopted under chapter
70.114A RCW or chapter 37. Laws of 1998 (SB 6168).

'Temporary worker housing" means a place, area, or piece of
land where sleeping places or housing sites are provided by

an emplover for his or her emplovees or by another person,
including a temporary worker housing operator, who is pro-

viding such accommodations for employees, for temporary

seasonal occupancy. and includes "labor camps” under RCW
70.54.110,

101.3.2 Application to Existing Buildings: Additions,
historic buildings, changes of occupancy or use, and alter-
ations or repairs shall comply with the requirements in the
subsections below.

EXCEPTION: The building official may approve designs of alter-
ations or repairs which do not fully conform with all
of the requirements of this Code where in the opinion
of the building official full compliance is physically
impossible and/or economically impractical and:

1. The alteration or repair improves the energy efficiency of the
building; or

2. The alteration or repair is energy efficient and is necessary for the
health, safety, and welfare of the general public.

In no case, shall building envelope requirements or mechanical system
requirements be less than those requirements in effect at the time of the ini-
tial construction of the building.

101.3.2.1 Additions to Existing Buildings: Additions to
existing buildings or structures may be made to such build-
ings or structures without making the entire building or struc-
ture comply, provided that the new additions shall conform to
. the provisions of this Code.

. EXCEPTION: New additions which do not fully comply with the

requirements of this Code and which have a floor area
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which is less than seven hundred fifty square feet shall
be approved provided that improvements are made to
the existing occupancy to c